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(i) 
Statement of Questions Presented 


1. Whether Appellant, American citizen and Administratrix 
for an American citizen, deceased, is entitled to just compensation 
for property of the decedent taken in 1948 by the United States Govern- 
ment under the provisions of the so-called Roosevelt-Litvinov Agree - 
ment of November 16, 1933, and thereafter held for distribution to 
other American Nationals under the provisions of Sections 302 and 305 
of the.‘Act of August 9, 1955 (Sections 1641 a and 1641 d; eae 22, U.S. 
Code; 69 Stat. 571, 572). 

2. Whether Amendment V to the Constitution of the United 
States, providing in part that private property shall not be taken for 
public use without just compensation, prohibits the United States 
Government, acting through Congress or Appellee Foreign Claims 
Settlement Commission, from taking decedent's Pee for the 
benefit of other American citizens. 


3. Whether Congress can vest judicial functions in an admini- 
strative agency by conferring upon it the power to review State Judg- 
ments, in the light of Articles II and III of the Constitution of the 
United States providing for the separation of Executive and Judicial 
functions of the Government, and of the full faith and credit clause of 
Article IV. 


4. Whether Congress has the power to deprive ea Courts 
of the right and duty to consider and prohibit violations of the Constitu- 
tion of the United States by administrative agencies of the United States 
Government. 


5. Whether aforementioned Section 305 of the Act of August 9, 
1955 (Section 1641d, Title 22, U.S. Code) is unconstitutional, and 
whether the District Court did lack jurisdiction over the subject matter 
of the Complaint, and whether its dismissal of the Compiaint on that 
ground was error. 
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(a) 
Appellant has a valid lien on the seized funds .. . 
(b) 


Appellant's action for Declaratory Judgment 
was properly before the District Court 


(c) 


Appellant's claim is not barred by statutes 
of limitations 


Point II Congress has no power to deprive Federal 
Courts iof the right and duty to examine and 
prohibit violations of the United States 
Constitution by administrative agencies of 
the United States Government 
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TABLE OF CONTENTS 


Point III The United States Constitution prohibits 
the United States Government, acting 
through Congress or Appellee Commis- 
sion, from seizing Tillman's property to | 
pay private claims of other American 
citizens, and Congress cannot vest judicial 
functions in an administrative agency or 
confer upon it the power to disregard or 
review State judgments, in violation of 
Articles I, II, III, and IV of the United 
States Constitution and Amendment V 


| 
The Act of August 9, 1955 (69 Stat. 562, 22) 
U.S. Code 1621 et seq.) is violative of Amend- 
ment V to the United States Constitution and 
therefore unconstitutional, insofar as it would 
permit without public purpose the use of the 
seized funds to pay unsecured private claims a 


(b) 


The Act of August 9, 1955 is also violative of 
Article IV, Section 1, of the Constitution of 
the United States insofar as it would deny full 
faith and credit to Judgments of State Courts. . 
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Section 305 of the Act of August 9, 1955 is. 
also violative of Articles II and III of the | 
Constitution of the United States, and accord- 
ingly unconstitutional, insofar as it purports 
to confer power on Appellee Commission to 
examine into and determine the merits of 
Court Judgments 
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Jurisdictional Statement 


This is an appeal from an Order of the United States District 
Court for the District of Columbia (J. App. 49), granting Appellees' 
Motion (J. App. 31) to dismiss the Complaint herein for Declaratory 
Judgment, on the ground that the Court lacked jurisdiction over the 
subject matter of the cause, and denying Appellant's Motion for Sum- 


mary Judgment (J. App. 44-45), and dismissing the Complaint. 


The District Court had jurisdiction under Section 1009, Title 
5, U. S. Code; Sections 1331, 2201, 2202, Title 28, U.S. Code; and 
Rule 57, Federal Rules of Civil Procedure. 


This Court has jurisdiction under Section 1291, Title 28, U.S. 


Statement of The Case 


i 


Appellant is a citizen of the United States by birth (J. App. 3) 
and since April 19, 1950, has been and still is the duly qualified and 
acting Administratrix of the Estate of James A. Tillman, Deceased, 
by appointment of the Surrogate's Court of Westchester County, New 
York (J. App. 3, 16). 

Appellee Robert B. Anderson is the duly qualified and acting 
Secretary of the Treasury, Washington, D. C.; Appellee Whitney 
Gilliland is the duly qualified and acting Chairman, and Appellees 
Pearl Carter Pace and Robert L. Kunzig are the duly qualified and 
acting Commissioners, of the Foreign Claims Settlement Commission 
of the United States, established by Reorganization Plan No. 1 of 1954, 
effective July 1, 1954, 19 F.R. 3985, 68 Stat. 1279 (Sections 1621-27, 
Title 22, U.S. Code) (J. App. 3, 27). 

From 1916 until his death in 1950, said James A. Tillman was 


a citizen of the United States, anda resident of the State of New York 
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(J. App. 3, 27). On August 22, 1927, the Guaranty Trust Company, 
and the National City Bank of New York, both located in New York 
City, had deposits allegedly totalling about $6, 000, 000 for the account 


| 
of the Russo-Asiatic Bank, a banking institution theretofore organized 


and existing under the laws of the former Russian Empire (J. App. 3, 


4, 27). 


II 


On or about that date, namely, August 22, 1927, said Tillman 
brought suit in the Supreme Court of New York against the Russo- 
Asiatic Bank to recover $188, 408.00 as damages for breach of con- 
tract, and simultaneously procured warrant of attachment in his favor 
from the Court in the above amount, plus costs and expenses, against 
the foregoing banking institutions in New York City, a caused levies 
to be made under the attachment on August 24, 1927 (J. App. 4, 16-18). 
Thereafter, on motion of certain attorneys purporting to act for Russo- 
Asiatic Bank, the action was removed on diversity of citizenship to the 
United States District Court for the Eastern District of New York (J. 
App. 4). While the action was pending there, an order was entered on 
June 26, 1928, vacating the warrant of attachment and all levies made 
thereunder (Tillman v. Russo-Asiatic Bank, 246 N.Y. 467, 468). The 


original Complaint had set out three causes of action, Tillman claiming 


as assignee in the second cause (Tillman v. Russo-Asiatic Bank, 
supra). After trials in the above District Court, verdict was rend- 
ered for Tillman on the third cause, and for Russo-Asiatic Bank on 
the first and second causes (J. App. 4). On Tillman's appeal, Judg- 
ment for Russo-Asiatic Bank on the first cause was affirmed, but on 
the second cause was reversed, with direction to remand such cause 
to the Supreme Court of New York. Tillman v. Russo-Asiatic Bank, 


51 F. 2d 1023, C.C. A. 2d, certiorari denied, 285 U. S. 539. 


II 


On April 28, 1933, on motion for Russo-Asiatic Bank an ex 


parte Order was granted by the Supreme Court of New York, vacating 


and setting aside nunc pro tunc as of June 26, 1928, the warrant of 
attachment of August 22, 1927, and levies made thereunder. On Till- 
man's appeal, it was held that the effect of the ex parte Order was 
merely to create a notation on the record of valid action taken by the 
Federal Court. Tillman v. Russo-Asiatic Bank, 264 N.Y. 467. In so 
holding the Court of Appeals of New York assumed that the Order in 
the Federal Court was procured by duly authorized attorneys for 
Russo-Asiatic Bank. 

On December 7, 1934, the New York Court of Appeals held in 


Issaia v. Russo-Asiatic Bank, 266 N.Y. 37, that the aforementioned 
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attorneys had been without authority in the State to represent Russo- 
Asiatic Bank, and the striking of their appearances in the cause by 
the lower Court was affirmed. | 

Then on July 13, 1935, on the above remand in Tillman v. 
Russo-Asiatic Bank, supra, Order was entered by the Supreme Court 
of New York (1) striking the appearances which aforementioned attor- 
neys had filed on behalf of Russo-Asiatic Bank, (2) vacating the above 
ex parte Order April 28, 1933, which had set aside the warrant of at- 
tachment August 22, 1927, and levies thereunder, (3) vacating dis- 
missals of the first and third causes of the action, and an Order for 
the taking of certain proof in the second cause, and (4) reinstating the 
cause, nunc pro tunc as of November 16, 1927, when aforementioned 
attorneys had entered their unauthorized pppearances . App. 5, 19- 
21). : 


IV 


Subsequently, and on September 21, 1935, the Supreme Court 
of New York issued Order in the action, adverting in its forepart to 
“the summons and complaint, the papers upon which the warrant of 
attachment was granted herein,***", and reciting, inter’ alia, "thata 


warrant of attachment was duly granted in the above-entitled action, 
| 


and had been duly levied on the property of the Defendant Russo -Asiatic 


Bank, consisting of indebtedness due to it from the National City Bank 


of New York and Guaranty Trust Company of New York, domestic 
banking institutions, and that the description of the property of the 
Defendant Russo-Asiatic Bank so attached and the value thereof are 
duly set forth in the foregoing proof and the affidavits submitted to 
the Court"; and then directing the entry of a Judgment by default in 
favor of said Tillman, and against said Bank for $210, 497.20, as 
damages for breach of contract, plus costs (J. App. 5, 6, 21-24). 

On September 23, 1935, pursuant to the above direction, Judg- 
ment was entered in the cause for Tillman and against said Bank, for 
$210, 497. 20, plus costs (J. App. 5, 6, 24, 25), the Judgment reciting 
in its forepart: 

"The summons herein having been duly served 

upon the defendant by publication, and the warrant of 

attachment having been levied upon the property of the 

defendant within the State of New York* **". (J. 

App. 24) 

When said Judgment thereafter became final, it was executed 
on the deposits in the Guaranty Trust Company and the National City 
Bank of New York for the account of said Russo-Asiatic Bank, there- 
tofore levied upon on August 24, 1927, pursuant to the warrant of at- 
tachment, August 22, 1927 (J. App. 6). However, the banks refused 


to honor the execution. 


In 1953, the Supreme Court of New York, in receivership pro- 


ceedings for Russo-Asiatic Bank, awarded Appellant $10, 000 on account 
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of the Judgment, pursuant to Section 977 b, Subdivisions 16a and 16b, 


of the New York Civil Practice Act, which permitted payment only to 

creditors with valid attachments, the award being paid (J. App. 7-9). 
Under New York practice a warrant of attachment is not an- 

nulled by a judgment but remains alive until dissolved by order of the 


Court or is paid (Ackerman v. Tobin, 22 F. 2d 541, 544). 


Wi 

On November 16, 1933, the President of the United States 
recognized the Soviet Government of Russia, and in this connection 
the so-called Litvinov Assignment was executed, by which the Soviet 
Government assigned to the United States all claims which the Soviet 
Government owned in the United States, preparatory to final settle- 
ment of the claims outstanding between the two Governments, and of 
the claims of their nationals. (Establishment of Diplomatic Relations 
with the Union of Soviet Socialist Republics, Publication 528, Depart- 
ment of State, 1948 (Reprinted),(J. App. 6, 7, 28). As the Soviet 
Government had theretofore nationalized the Russian banks, it owned 
or claimed to own deposits carried for the accounts of such banks in 
the United States, including the deposits held in the Guaranty, Trust 
Company and in the National City Bank of New York for the account of 


Russo-Asiatic Bank. 


On August 4, 1939, Congress adopted a Joint Resolution appoint- 
ing a Commissioner for Soviet Claims in the Department of State (53 
Stat. 1199), whose functions by the Reorganization Plan No. 1 of 1954 
were transferred to Appellee Commission (J. App. 7, 28). Subse- 
quently, in accordance with the Litvinov Assignment, the United States 
Government undertook to collect the various amounts so assigned to it, 
including deposits for Russo-Asiatic Bank. In some instances, litiga- 
tion was necessary. Steingut et al. v. Guaranty Trust Company, 58 


Fed. Supp. 623, affirmed 161 F. 2d 571, C.C.A. 2d (1947); First National 


City Bank of New York v. Gilliland, 103 U. S. App. D.C. 219, 257 F. 


2d 223, certiorari denied, 79 S. Ct. 61. By 1955, the United States had 
collected approximately $9, 000, 000 under the Assignment, including, 
concededly, $4, 368,000 of the funds of Russo-Asiatic Bank (J. App. 9, 
29), theretofore held on deposit with the Guaranty Trust Company and 
the National City Bank of New York, and placed the funds in the Treas- 
ury (J. App. 9, 28). 

Under Section 302 of the Public Law 285, approved August 9, 
1955 (69 Stat. 571;\22 U. S. Code 1641a), a Soviet Claims Fund so- 
called was created in the Treasury for coverage into it of funds collec- 
ted under the Assignment, and by Section 305 of that Public Law the 
above Commission was directed to receive and determine in accordance 
with substantive law, including applicable international law, for certifi- 


cation to the Treasury for payment, the validity and amounts of claims 


of nationals of the United States against the Soviet fund, Two kinds of 
claims were to be considered, the first comprising claims against the 
Soviet Government arising prior to November 16, 1933, and the second 
claims against Russian nationals whose property in the United States 
was theretofore attached or against which judgments were obtained by 


United States citizens in American Courts. 


vr 
On March 22, 1956, Appellant as Administratrix filed claim 
with Appellee Commission for the sum of $200, 497. 20, predicated on 
rights derived from said attachment August 22, 1927, and levy made 
thereunder on August 24, 1927 (J. App. 11, 16, 18), alsa also derived 
from said Judgment, and execution thereof upon the deposits with the 
Guaranty Trust Company and the First National City Bank of New York 


(J. App. 11, 24, 25). 


In subsequent hearings before the Commission, Appellant con- 


tended that in granting the Judgment, the Supreme Court of New York 
had determined both the validity and amount of Tillman's claim, and 
that inasmuch as Section 305 (b) of the Public Law 285 provides that 
any judgment shall be binding upon the Commission in its consideration 
of any issue which was determined by the Court in which the judgment 


was rendered, the Commission could not review either the validity or 
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amount of the claim. However, the Commission held that Section 


305 (a)(1) of the Public Law limited its jurisdiction to those claims 


which, inter alia, accrued originally in favor of a United States na- 


tional, and accordingly, on November 14, 1956, denied the claim on 
the ground that it had not been established that the claim had originally 
so accrued. The Commission added that inasmuch as the judgment 
lien had not been established prior to November 16, 1933, it was 
obligatory upon Appellant to establish that a valid attachment lien had 
been obtained by a' United States national prior to November 16, 1933, 
and that evidence in the record did not permit a definitive determina- 
tion of that issue (J. App. 32-44). 

In January 1957. (J. App. 12, 29, 30), the Commission finally 
dismissed the claim based on the aforementioned attachment and Judg- 
ment liens, although the claim was slightly in excess of $200,000, and 
the United States Government had collected from the two New York 
banking institutions cash assets of Russo-Asiatic admittedly in excess 
of $4, 000, 000 (J. App. 28, 29). 

In rejecting the claim, the Commission purported to exercise 
powers with regard to Tillman's attachment and Judgment liens, denied 
to Congress and to the Commission as an administrative agency, in that 

(1) The Commission refused to give full force and effect to the 


final Judgment of the Supreme Court of New York, which had adjudicated 
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the ownership and amount of Tillman's liens, and it claimed the right 
and authority to examine and review the underlying considerations of 
the Judgment, such action being contrary to Articles 1 and III of the 
Constitution of the United States providing for separation of the execu- 
tive and judicial functions; ! 

(2) The Commission refused to accord full faith and credit to 
the final determination of the Supreme Court of New york, as required 
by Section 1, Article IV, of the Constitution of the United States; 

(3) The Commission freed the assets of Russo-Asiatic Bank 
from the liens to Tillman which had been impressed o_o them through 
the attachment and Judgment of the Supreme Court of New York, there- 
by taking property without just compensation, contrary to Amendment 


V to the Constitution of the United States; 


(4) The Commission would apply assets of Russo-Asiatic Bank, 


so confiscated from Tillman, not for any public purposes but for pay- 


ment to other private individuals, contrary also to Amendment V. 
Statutes Involved 
Section 1641a of Title 22, U.S. Code, being Section 302 of Act 
of August 9, 1955 (69 Stat. 571): ! 


There are created in the Treasury of the United 
States five funds, to be known as the Bulgarian Claims 
Fund, the Hungarian Claims Fund, the Rumanian Claims 
Fund, the Italian Claims Fund, and the Soviet Claims 
Fund. *** The Secretary shall cover into the Treasury 
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the funds collected by the United States pursuant to the 
Litvinov Assignment (including postal funds due prior 
to November 16, 1933, to the Union of Soviet Socialist 
Republics because of money orders certified to that 
country for payment) and shall cover into the Soviet 
Claims Fund the funds so covered into the Treasury. 


* * * 


Section 1641d of Title 22, U.S. Code, being Section 305 of 
Act of August 9, 1955 (69 Stat. 572): 


{a) The Commission shall receive and determine in 
accordance with applicable substantive law, including 
international law, the validity and amounts of - 


(1) claims of nationals of the United States against 
a Russian national originally accruing in favor of a 
national of the United States with respect to which a 
judgment was entered in, or a warrant of attachment 
issued from, any court of the United States or of a 
State of the United States in favor of a national of the 
United States, with which judgment or warrant of at- 
tachment a lien was obtained by a national of the United 
States, prior to November 16, 1933, upon any property 
in the United States which has been taken, collected, 
recovered, or liquidated by the Government of the United 
States pursuant to the Litvinov Assignment. Awards 
under this paragraph shall not exceed the proceeds of 
such property as may have been subject to the lien of 
the judgment or attachment; nor, in the event that such 
proceeds are less than the aggregate amount of all valid 
claims so related to the same property, exceed an amount 
equal to the proportion which each such claim bears to 
the total amount of such proceeds; and 


(2) claims, arising prior to November 16, 1933, of 
nationals of the United States against the Soviet Govern- 
ment. 


(b) Any judgment entered in any court of the United 
States or of a State of the United States shall be binding 
upon the Commission in its determination, under 
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paragraph (1) of subsection (a) of this section, of any 
issue which was determined by the court in which the 
judgment was entered. : 
(c) The Commission shall give preference to the dis- 
position of the claims referred to in paragraph (1) of 
subsection (a) of this section, over all other claims 
presented to it under this subchapter. 


| 
STATEMENT OF POINTS | 


Point I 


Appellant, an American citizen, is entitled to just compensation 
for the property seized by the United States Government, and her claim 
is not barred by Statutes of Limitations. 


Point II | 
Congress has no power to deprive Federal Courts of the right 
and duty to examine and prohibit violations of the United States Con- 
stitution by administrative agencies of the United States Government. 


Point III | 


The United States Constitution prohibits the United States Govern- 
ment, acting through Congress or the Foreign Claims Settlement Com- 
mission, from seizing Decedent's property for the benefit of other 
American citizens, and it cannot vest judicial functions: in an admini- 
strative agency by conferring upon it the power to review State judg- 
ments, in violation of Articles II, III, and IV of the United States 
Constitution, and Amendment V thereof. 


Point IV 


Section 305 of the Act of August 9, 1955 (ine2 22, U. S. Code, 
Section 16414; 69 Stat. 572) is unconstitutional, and the District Court 
did not lack jurisdiction over the subject matter of the Complaint for 
Declaratory Judgment, and its dismissal of the Compra on that 
ground was error. 
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Summary of Argument 


1. James A. Tillman, United States citizen from 1916 until 


his death in 1950, brought suit in the Supreme Court of the State of 
New York against the Russo-Asiatic Bank on or about August 22, 1927, 
to recover $188, 408.00, and simultaneously procured warrant of at- 
tachment in that amount, plus costs and expenses, from that Court 
against the Guaranty Trust Company and the National City Bank of 
New York. On August 24, 1927, he caused levies to be made under 
the attachment upon deposits held by those banking institutions for the 
account of the Russo-Asiatic Bank, and exceeding the attachment total. 

2. Such attachment and levies were thereafter reinforced by 
judgment granted to Tillman in the same proceeding against the Russo- 
Asiatic Bank on September 23, 1935, for $210, 675.05, which was in- 
clusive of costs and expenses, and by execution of the Judgment upon 
the deposits. 

3. When the United States Government seized the deposits in 
1948, it took them subject to the warrant of attachment to Tillman and 
levies made thereunder, and to the ensuing judgment to Tillman and 
execution thereof, and as a trustee, and kept them in a special account 
for the benefit of American Nationals until 1955, when Congress directed 
the distribution of the funds to American Nationals after the satisfaction 
of attachment and judgment liens held by American Nationals against 


the funds. 
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4. The Statute of Limitations did not begin to run against the 
claim of Appellant Lena S. Tillman, Administratrix, until 1957, when 
the claim was finally denied by Appellee Foreign Claims Settlement 
Commission. | 

5. Insofar as Section 305 of the Act of August 9, 1955 (69 Stat. 
572; 22 U. S. Code, Sec. 16414) grants to Appellee Commission the 
authority which it asserts to review these attachment and judgment 
liens, the Section is unconstitutional as contravening the full faith and 
credit provisions of Article IV of the United States Constitution, and 
also Articles II and III thereof providing for the separation of the 
Executive and Judicial functions of the Government. i 

6. The attachment and judgment liens to Tillman constituted 
private property, and insofar as Section 305 of the Act of August 9, 
1955 permits confiscation of such property without compensation, to 
enable payment of claims of other American Nationals, the Section is 
unconstitutional as violative of Amendment V to the United States Con- 
stitution, which prohibits the taking of private property for public use, 
without just compensation. : 


7. This cause arises out of the provisions of the Roosevelt - 


Litvinov Agreement, a treaty, and accordingly, the District Court, 


and not the United States Court of Claims, has jurisdiction. 
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Argument 
Point I 


APPELLANT, AN AMERICAN CITIZEN, IS ENTITLED TO 
JUST COMPENSATION FOR PROPERTY SEIZED BY THE UNITED 
STATES GOVERNMENT, AND HER CLAIM IS NOT BARRED BY 
STATUTES OF LIMITATIONS. 


(a) 
Appellant Has A Valid Lien on The Seized Funds 

On August 9, 1955, when Congress enacted the legislation to 
provide for payment of claims of American nationals from funds col- 
lected under the Litvinov Assignment, secured by attachments or 
judgments obtained prior to November 16, 1933, James A. Tillman 
had a valid New York Supreme Court Judgment in which, under New 
York law, his lien merged and which accordingly related back to the 


first levy on August 24, 1927. Prahl Construction Corp. v. Jeffs, 
126 Misc. 802, 804; Fielman v. Brunner, 2 Hun. 354, 357; Yale v. 


Demick, 20 Howard's Practice Reports, 430, 435; Thacher v. Ban- 


croft, 15 Abbott’s Practice 243, 249. 

Although the attachment lien was vacated in the Federal Court 
before remand of the case to the State Court, nevertheless, under New 
York law, attachment liens survive an erroneous order vacating the 


warrant and the levy, if thereafter such order is set aside, as was 
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| 
done here. Pach v. Gilbert, 124.N.Y. 612, 619; Milliken v. Fidelity 


& Deposit Co., 129 A.D. 206, 214; Friede v. Weissenthanner, 27 
Misc. 518-9. Indeed, Section 7, subdivision 4 of the New York Civil 
Practice Act expressly provides that when a warrant of attachment is 
amended by a judgment, it is revived on reversal of the judgment, or 
on a vacating of the amendment. Interlocutory orders are not res 
judicata in New York. Steuben Co. Bank v. Alberger, 83 N.Y. 274, 
278; Riggs v. Pursell, 74 N.Y. 370, 378-9. | 

The interlocutory orders procured herein, by enanthorized 
attorneys for the Russo-Asiatic Bank, did not operate to vacate the 
warrant of attachment, Norden v. Duke, 47 Misc. 473, but were a 
nullity ab initio, Vilas et al. v. Plattsburg & M. R. oon et al., 
123 N.Y. 440; Stock v. Mann, 229 App. Div. 19, affirmed 255 N. Y. 
100, and could be disregarded even without application to the Court. 


Matter of New York L & W. Ry. Co., 126 N.Y. 632-634. After the 


vacating of an order irregularly obtained, the situation is as if the 
order had never been made. Epstein v. U. S. Fidelity & Guaranty Co., 
29 Misc. 295, 298. | 

Not only was the validity of the lien to Tillman ih 1927 sustained 
by the Supreme Court of New York in September 1935 (s . App. 21-25), 
but at a much later date, namely, in 1953, that Court, in receivership 
proceedings for the Russo-Asiatic Bank, awarded Appellant $10, 000 
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(which was paid) on account of the Judgment, pursuant to Section 977b, 
subdivisions 16a and 16b, of the New York Civil Practice Act, which 
permitted payment only to "creditors with valid attachments" (J. 

App. 7, 8). The Judgment of the Supreme Court of New York sustain- 
ing the attachment levy by Tillman cannot be re-examined by a Federal 
Court for any procedural or substantive errors, but under the Full Faith 


and Credit Clause of its Constitution can be questioned only for fraud 


or lack of jurisdiction. All substantive dispositions of the State Court 


are excluded from a review by a Federal Court. Titus v. Wallick, 306 
U. S. 282; Cooper v. Reynolds, 10 Wall. 308; Fox v. McGrath, 152 
F. 2d 616. 


(b) 


Appellant's Action For Declaratory Judgment 
Was Properly Before The District Court 


It is incorrect, as Appellees urged below, that the District 
Court lacked jurisdiction of the action, and that it should have been 
brought in the United States Court of Claims. 

Section 1331, Title 28, U.S. Code, as amended is, in part, 
as follows: 

"The District Courts shall have original jurisdic- 
tion of all civil actions wherein the matter in contro- 
versy exceeds the sum or value of $10,000, exclusive 


of interest and costs, and arises under the Constitution, 
laws, or treaties of the United States." 
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The Act of August 9, 1955 (22 U. S. Code 1621 et seq.), and 
the disposition of the Soviet funds, flowed from and were consequent 
upon the Roosevelt-Litvinov Agreement and Litvinov Assignment of 
November 16, 1933. ! 


In United States v. Pink, 315 U. S. 203, 230, the Court stated: 
| 


"A treaty is a 'Law of the Land’ under the su- 
premacy clause (Art. VI, Clause 2) of the Constitution. 
Such international compacts and agreements as the 
Litvinov Assignment have a similar dignity." 


And in Altman & Co. v. United States, 224 U. S. 583, 600, the 
Court held that the word "treaty" in the Circuit Court of Appeals Act 


includes the commercial agreement entered into by the Federal Govern- 


ment without approval of the Senate. 

It was indicated in De Vegvar v. Gilliland, 97 U.S. App. D.C. 
126, 228 F. 2d 640, certiorari denied, 350 U. S. 994, that Section 
1641m of Title 22, U.S. Code, would probably not prevent judicial 


review of decisions by Appellee Commission where a Constitutional 


right was being violated. | 
The United States Court of Claims has no jurisdiction over a 
claim "growing out of or dependent upon any treaty entered into with 


foreign nations." 28 U.S. Code, Section 1502. 
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(c) 


Appellant's Claim Is Not Barred 
by Statutes of Limitations 


Section 302 of the Public Law No. 285, approved August 9, 

1955 (69 Stat. 571; 22 U. S. Code 1641a) provides in part: 
"There are created in the Treasury of the United 

States five funds to be known as * * * and the Soviet 

Claims Fund. * * * The Secretary shall cover into the 

Treasury the funds collected by the United States pur- 

suant to the'!Litvinov Assignment (including postal funds 

due prior to November 16, 1933 to the Union of Soviet 

Socialist Republics because of money orders certified 

to that country for payment), and shall cover into the 

Soviet Claims Fund the funds so covered into the 

Treasury. ***" 

The Roosevelt-Litvinov Agreement expressly provided for the 
collection by the United States of Soviet assets in the United States 
"preparatory to a final settlement of the claims and counter-claims 
between the Governments of the Union of Soviet Socialist Republics 
and the United States of America and the claims of their nationals", 
and the Soviet Government was "to be duly notified in each case of 


any amount realized by the Government of the United States." Estab- 


lishment of Diplomatic Relations with the Union of Soviet Socialist Re- 
publics, supra, page 13. Obviously, therefore, the United States 


Government took possession as trustee for American nationals. At 
no time did it disclaim this trust. In fact, in 1939, a Commissioner 


was appointed to pass on claims of American nationals. The sums 
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collected were not mixed with general funds in the Treasury, but kept 
in a special fund, and in the Act of August 9, 1959, Congress expressly 
sought to discharge this trust to the American people, and particularly 
to those who had liens and judgments against the collected property. 

It was stated at page 6 of Report No. 1050, the Senate Com- 
mittee on Foreign Affairs, 84th Congress, 1st session (w. S. Code 
Congressional and Legislative News, 84th Congress, First Session, 
1955, Vol. 2, page 2750): | 


"A number of nationals of the United States, having 
pursued their claims against Russian nationals in United 
States courts, or in State courts, obtained liens against 
specific assets, and to that extent acquired a property 
interest therein. These assets then became the subject 
of the Litvinov Assignment and were transferred to the 
Federal Government. Lien-claimants, it was felt, were 
entitled to a priority in the payment of their claims over 
other claims against the Soviet Government which had 
not attained a comparable legal status." 


The Act of August 9, 1955, provided further (22 U. S. Code 


"Section 310. (a) The Secretary of the Treasury 
shall make payments on account of awards certified by 
the Commission pursuant to this subchapter as follows: 
(1) Payment in full of the principal amount of each 
award made pursuant to Section 1641 d(a)(1) of this 
title and each award of $1, 000 or less made pursuant 
to Section 1641b or 1641 c of this title." : 
In United States v. Pink, aforementioned, the Supreme Court 
construed the Roosevelt-Litvinov Agreement as intended for the bene- 
fit of American nationals. In the opinion for the majority, Mr. Justice 


Douglas stated (228): 
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"There is no reason why it [United States 

Government} may not, through such devices as 

the Litvinov Assignment, make itself and its na- 

tionals wnole from the assets here before it permits 

such assets to go abroad * * *." 

And in the same case, Mr. Justice Frankfurter in a concur- 
ring opinion stated (241): 

"As often as not, areas of friction are removed 

by the adjustment of claims by this country on behalf 

of its nationals against a new regime. Such settle- 

ment was miade by the President when this country 

resumed normal relations with Russia." 

When tne Government creates or holds a fund for payment to 
its citizens, entitled thereto, it becomes a trustee for their benefit. 
United States v. Taylor, 104 U. S. 216; King Iron Bridge & Manufac- 
turing Co. v. Otoe Co., 124 U.S. 459. 

A claim to such fund matures when it is presented by the 


claimant, and payment refused by the Government. In United States 


v. Wardwell, 172 U. S. 48, the Court stated (58): 


‘Whether the money to satisfy this liability was 
paid in by some third party or already held by the 
Treasurer; whether there was or was not any prior 
liability on the part of the Government, in each case 
there was a declaration by Congress that the money 
thus received or covered into the Treasury should 
there by held for the benefit of and subject to the call 
of the owner, and no time was specified within which 
such call must be made. This was a distinct and 
separate promise, creating a new liability, and the 
claim accrued when this new liability matured. It 
matured when the claimant presented her cheques, 
and calling for warrants, was refused them." 
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In United States v. Taylor, supra, the Court, dealing with a 
claim to a fund held by the Government for the benefit of a citizen, 
stated (222): : 

"The general rule is that when a trustee unequivo- 

cally repudiates the trust, and claims to hold the estate 

as his own, and such repudiation and claim are brought 

to the knowledge of the cestui que trust in such manner 

that he is called upon to assert his rights, the statute 

of limitations will begin to run against him from the 

time such knowledge is brought home to him, and not 

before." 

One dealing with the Government has a right to jrely upon its 
conduct and its representations to him. Heikkinen v. United States, 

355 U. S. 273, 279. The conduct of the Government in the instant mat- 
ter indicated that it was seeking means and ways of reimbursing Ameri- 
can citizens for their losses suffered through Soviet confiscation. 

Where a creditor is led to believe that he will be paid without litigation, 
limitations are suspended until the conduct of the trustee of the funds 
becomes antagonistic to the interests of the creditor. The Government's 
conduct here became antagonistic to Appellant when it rejected her 

claim in January 1957. United States v. Taylor, 104 U. S. 216, 222; 
Loring v. Palmer, 118 U. S. 321, 345; Renachowsky v. Water Commis- 
sioners of Detroit, 122 Mich. 613, 81 N. W. 581; Armstrong v. Levan, 


109 Pa. 177, 1 Atl. 204. 


In United States v. Taylor, aforementioned, the Court also stated 


in this connection (221-22): 
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"A construction consistent with good faith on the 
part of the United States should be given to these stat- 
utes. It would certainly not be fair dealing for the 
Government to say to the owner that the surplus pro- 
ceeds should be held in the Treasury for an indefinite 
period for its use, or that of his legal representatives, 
and then, upon suit brought to recover them, to plead 
in bar that the demand therefor had not been made with- 
in six years." 


Point II 


CONGRESS HAS NO POWER TO DEPRIVE FEDERAL COURTS 
OF THE RIGHT AND DUTY TO EXAMINE AND PROHIBIT:VIOLATIONS 
OF THE UNITED STATES CONSTITUTION BY ADMINISTRATIVE 
AGENCIES OF THE UNITED STATES GOVERNMENT. 


Appellees contended below that because of the finality provisions 
of the Act of August 9, 1955 (22 U. S. Code 1641m), the Federal Courts 


were without authority to review violations of the Constitution of the 


United States resulting from decisions and interpretations by Appellee 


Commission. 

In Everlasting Development Corporation v. Descartes, 95 Fed. 
Supp. 954, 192 F.2d 1, certiorari denied 342 U. S. 954, it was stated 
(959): 


The question of whether it is within the power of 
a legislative body to circumvent judicial review in 
cases where an invasion of constitutional rights . 
is asserted, has been the subject of exhaustive exami- 
nation by the courts, and the decisions unanimously 
sustain the proposition that legislative bodies are with- 
out such power. Estep v. U.S., 327 U.S. 114, 66 
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S. Ct. 423, 90 L. Ed. 567; Bridges v. Wimon, 326 
U.S. 135, 65S. Ct. 1443, 89°L. Ed. 2103; Switch- 
men's Union of North America v. National Médiation 
Board, 320 U.S. 297, 301, 64S. Ct. 95, 88 L. Ed. 


61; Norton v. Cass County, 5 Cir., 115 F.2d 884, 
886." 


In accord, Knowles v. Hirsch, et al., 65 Fed. Supp. 690 

As previously remarked hereinabove, this Court indicated in 
De Vegvar v. Gilliland, 97 U.S. App. D.C. 126, 228 F. 2d 640, cer- 
tiorari denied, 350 U. S. 994, that the foregoing Section 1641 m would 
probably not prevent judicial review of decisions by the Commission 


where a Constitutional right was being violated. 


Point III 


THE UNITED STATES CONSTITUTION PROHIBITS THE UNITED 
STATES GOVERNMENT, ACTING THROUGH CONGRESS OR THE AP- 
PELLEE COMMISSION, FROM SEIZING TILLMAN'S PROPERTY TO 
PAY PRIVATE CLAIMS OF OTHER AMERICAN CITIZENS, AND CON- 
GRESS CANNOT VEST JUDICIAL FUNCTIONS IN AN ADMINISTRATIVE 
AGENCY OR CONFER UPON IT THE POWER TO DISREGARD OR RE- 
VIEW STATE JUDGMENTS, IN VIOLATION OF ARTICLES L If, Ill, 
AND IV OF THE UNITED STATES CONSTITUTION, AND AMENDMENT 
V THEREOF. | 


(a) 


The Act of August 9, 1955 (69 Stat. 562, 22 U! S. Code 1621 
a I a 


et seq) is violative of Amendment V to the United States Constitution 
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and therefore unconstitutional, insofar as it would permit without 


public purpose the use of the seized funds to pay unsecured private 


As stated hereinabove, James A. Tillman, American citizen, 
and resident of New York State, instituted on August 22, 1927, a pro- 
ceeding in the Supreme Court of New York against the Russo -Asiatic 
Bank to recover $188, 408.00 as damages for breach of contract, and 
simultaneously procured a warrant of attachment in his favor in that 
amount plus costs and expenses, against the Guaranty Trust Company 
and the National City Bank of New York, and caused levies to be made 
thereunder on August 24, 1927, upon deposits of Russo-Asiatic Bank 
in those banking institutions (J. App. 16-18). The attachment and 
levies were outstanding and in force on November 16, 1933, the date 
of the Roosevelt-Litvinov Agreement and of the Litvinov Assignment. 
Accordingly, the United States Government took under the Assignment, 
subject to the attachment and levies. Recognition of the Soviet Govern- 
ment by the United States Government did not affect the existing rights 
of American nationals in United States Courts against Soviet property 
in the United States. United States v. Belmont, 301 U.S. 324, 335; 
Guaranty Trust Company v. United States, 304 U. S. 126, 143; Lehigh 
Valley R.R. Co. v. State of Russia, 21 F.2d 396, 401-2, and left “un- 


disturbed diplomatically final non-appealable judgments and decrees of 


, 
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the American Courts touching Russian affairs ***." ‘State of Russia 


v. National City Bank, 69 F.2d 44, 48. 

Congress has only such powers as are granted to it by the Con- 
stitution either expressly or by implication. Bernhardt v. Polygraphic 
Co., 350 U. S. 198; 76S. Ct. 273; Ex Parte Quirin, 317 U.S. 1, 63 
S. Ct. 2. It may exercise such powers only within the limits of the 
Federal Constitution. Lichter v. United States, 334 v. S. 742, 68 
S. Ct. 1294. Even a treaty approved by the Senate yields to the com- 
mand of the Federal Constitution. Todok v. Union State Bank, 281 
U. S. 449, 454; Prevost v. Greneaux, 60 U.S. 1, 7. lan executive 
agreement such as the Roosevelt -Litvinov Agreement, and the Litvinov 
Assignment, commands no higher power than a Congressional statute. 
Rainey v. United States, 232 U. S. 310, 316; Horner 7 United States, 
143 U. S. 570, 578. Neither may authorize that which the Constitution 
forbids. Asakura v. Seattle, 265 U.S. 332, 341; Thomas v. Gay, 169 


U. S. 264, 271; Geofroy v. Riggs, 133 U.S. 258, 267. 


(v) : 

The Act of August 9, 1955 is also violative of Section 1 of 
Article IV of the Constitution of the United States so far as it would 
deny full faith and credit to Judgments of State Courts: 

On September 23, 1935, Judgment for $210, 497. 20 was entered . 


in the Supreme Court for the State of New York in favor of James A. 
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Tillman and against the Russo-Asiatic Bank (J. App. 24, 25). When 
the Judgment became final, it was, at the instance of the Judgment 
creditor, executed upon the deposits held by the Guaranty Trust Com- 
pany and the National City Bank of New York for the account of the 
Russo-Asiatic Bank, which deposits had already been levied upon on 
August 24, 1927, pursuant to Tillman's warrant of attachment, August 
22, 1927 (J. App. 16-18). 

Under New York law as shown hereinabove, an attachment lien 
merges in the judgment, and is continued in it. 

Appellee Commission asserted in effect that the Act of August 
9, 1955 vested it with the power to recognize liens and judgments in 
full or in part, and that the determination of the Supreme Court of New 
York as to the extent and ownership of the lien to Tillman was not bind- 
ing upon it, and demanded that Appellant present proof of the claims 
underlying the lien and the judgment. Appellant declined to do so, re- 
lying on the full faith and credit provisions of Section 1, Article IV of 


the Constitution. The latter requires full, untrammeled and unabridged 


credit for State judgments. Davis v. Davis, 305 U. S. 32, 39; Haddock 


v. Haddock, 201 U.S. 562; 26S. Ct. 525. 


In Chicago and Southern Airlines v. Waterman Steamship Cor- 
poration, 333 U. S. 103, it was stated (113): 


"Judgments, within the powers vested in Courts 
by the judiciary article of the Constitution, may not 
lawfully be revised, overturned or refused faith and 
credit by another department of the Governmen' AW 
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(c) ! 

Section 305 of the Act of August 9, 1955 is also violative of 
Articles II and III of the Constitution of the United States, and accord- 
ingly unconstitutional, insofar as it purports to conten power on Ap- 
pellee Commission to examine into and determine the merits of Court 


Judgments. 


By its Judgment to Tillman, September 23, 1935, the Supreme 
Court of New York confirmed the amount and ownership of his lien. 
But Appellee Commission demanded that Appellant supply the under- 
lying facts theretofore examined by the above Court in arriving at its 


Judgment, and asserted in effect that Congress, by Section 305 of the 


Act of August 9, 1955, had vested it with the right to review such 


matters. 

The right to review a Court Judgment is a judicial function. 
Articles II and III of the Constitution of the United States provide for 
the separation of the judicial and executive functions of the Government. 
Appellee Commission is an agency of the Executive Branch. 

The division of powers between Judicial and Executive depart- 
ments is fundamental, and must be strictly observed. ! O'Donoghue v. 
United States, 289 U. S. 516; 53 S. Ct. 740; Opinion of Banticog 302 
Mass. 605; 19 N. E. (2d) 807. | 


Judicial functions cannot be conferred on administrative agen- 


cies. Rhodes v. City of Asheville, 230 N.C. 759; 53 S. E. 2d 313; 
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City of Bristow v. Groom, 194 Oklahoma 384; 151 Pacific 2d 936. 


Under the full faith and credit clause in Article IV of the Con- 
stitution, even Federal Courts cannot review substantive or procedural 
merits of State Judgments, other than for fraud or lack of jurisdiction. 
Titus v. Wallick, 306 U. S. 282; 59 S.Ct. 557; Cooper v. Reynolds, 

10 Wall. 308; Fox v. McGrath, 152 F. 2d 616. 

To the extent that Section 305 of the Act of August 9, 1955 
purports to confer on Appellee Commission the right to re-examine 
Court Judgments, it is unconstitutional, because of conflict with the 


intent and provisions of Articles II and III of the Constitution. 


CONCLUSION 

Section 305 of the Act of August 9, 1955, being Public Law 285, 
84th Congress, 1st Session, An Act to Amend the International Claims 
Settlement Act of 1949, as amended, and for other purposes (69 Stat. 
572; 22 U. S. Code, Section 1641d), is unconstitutional, and the Dis- 
trict Court did not lack jurisdiction over the subject matter of the Com- 
plaint for Declaratory Judgment, and its dismissal of the Complaint on 
that ground was error. Accordingly, the Order appealed from (J. App. 
49) should be vacated, and Appellant's Motion for Summary Judgment 
should be granted. 

Respectfully submitted, 
Borris M. Komar John Wattawa 

349 East 49th Street 1317 F Street, N. W. 


New York 17, N.Y. Washington 4, D. C. 
Of Counsel | Attorney for Appellant 
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IN THE 
UNITED STATES COURT OF APPEALS. 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15, 254 


LENA S. TILLMAN, 
ADMINISTRATRIX OF THE ESTATE OF 
JAMES A. TILLMAN, DECEASED, 


Appellant, 
v. | 
ROBERT B. ANDERSON, 


SECRETARY OF THE TREASURY, 
ET AL., 


Appellees. 


Appeal from Order of The United States District Court 
for the District of Columbia 


JOINT APPENDIX 


Filed October 13, 1958 Harry M. Hull, Clerk 
IN THE UNITED STATES DISTRICT COURT FOR THE 


DISTRICT OF COLUMBIA 


LENA S. TILLMAN, 
Administratrix of the Estate of James A. Tillman, Deceased 
160 Remington Place, 
New Rochelle, New York, 


Plaintiff, 
vs. 


ROBERT B. ANDERSON, 
Secretary of the Treasury, 
Department of the Treasury, 
Washington, D. C., 
and 
WHITNEY GILLILAND, Chairman, 
PEARL CARTER PACE, Commissioner, and 
ROBERT L. KUNZIG,. Commissioner, 
of the Foreign Claims Settlement Commission 
of the United States, 
Tariff Commission Building 
Washington, D. C., 


Defendants. 
Civil Action No. 2581-58 
Complaint for Declaratory Judgment 
Plaintiff Lena S. Tillman, Administratrix of the Estate of James 
A. Tillman, Deceased, respectfully shows: 
I 


1. This Court has jurisdiction hereof under Section 1009, 


Title 5, U. S. Code; Section 1331, Title 28, U. S. Code; Sections 


3 


2201 and 2202, Title 28, U. S. Code; and Rule 57, Federal Rules of 
Civil Procedure. i 

2. Plaintiff is a citizen of the United States by birth, and 
since April 19th, 1950 has been, and still is, the duly qualified and 
acting Administratrix of the Estate of James A. Tillman, Deceased, 
by appointment of the Surrogate's Court of Westchester County, New 
York, as shown by certificate attached hereto as Exhibit "A". 

3. Defendant Robert B. Anderson is the duly qualified and act- 
ing Secretary of the Treasury, Washington, D. C.; Defendant Whitney 
Gilliland is the only qualified and acting Chairman, and Defendants 
Pearl Carter Pace and Robert L. Kunzig are the duly qualified and 
acting Commissioners, of the Foreign Claims Settlement Commission 
of the United States established by Reorganization Plan No. 1 of 1954, 
effective July 1st, 1954, 19 F.R. 3985, 68 Stat. 1279 (Sections 1621-27, 
Title 22, U. S. Code) : 

IL | 

4. From 1916 until his death in 1950 said James A. Tillman 

was a citizen of the United States, and a resident of the State of New 


| 
York. He left surviving him aforesaid Lena S. Tillman, widow, and 


three children, all United States citizens by birth, and residents of 
| 


Westchester County, State of New York. 
5. On August 22nd, 1927, the Guaranty Trust Company, a bank- 
ing institution incorporated under the laws of the State of New York, 


and the National City Bank of New York, a banking institution incorpor- 
ated under the laws of the United States, held deposits jointly totalling 
about $6, 000, 000. 00 for the account of the Russo-Asiatic Bank, a bank- 
ing institution theretofore organized under the laws of the former Rus- 
sian Empire. On or about that date, to wit August 22nd, 1927, said 
James A. Tillman, then a resident of Queens County, New York, insti- 
tuted a proceeding in the Supreme Court of New York for that County 
against said Russo-Asiatic Bank to recover $188, 408.00 as damages 
for breach of contract, and simultaneously procured a warrant of attach- 
ment in his favor against aforesaid domestic banking institutions, and 
caused levies to be made thereunder on August 24th, 1927 upon said 
deposits, photostat of said warrant of attachment, and certificate as to 
the making of such levies, being jointly attached hereto as Exhibit "B"”. 
6. Thereafter, on motion by Messrs. Evarts, Choate, Sherman, 
and Leon, law firm members, New York City, purporting to appear for 
said Russo-Asiatic Bank, the proceeding was removed to the United States 
District Court for the Eastern District of New York, where, in June, 
1931, after trial to the Court on part of the cause, and trials to the 
jury on the remainder, verdict for $172, 566.66 was returned in favor 


of said James A. Tillman, and against said Russo-Asiatic Bank. 


%. Later all proceedings which had been had in said United 


States District Court in the cause were set aside and vacated, on the 


ground that the Court was without jurisdiction, and the cause was re- 
manded to the Supreme Court of the State of New York for Queens County. 
Thereafter, on December 7th, 1934, the Court of Appeals for the State 

of New York held in Issaia v. Russo-Asiatic Bank, 266 N.Y. 36, that 
said law firm members had been without authority to represent said 

Bank before any American court, and that legal steps which they had 
taken on its behalf were a nullity. , 

8. On July 13th, 1935, Order was issued by the Supreme Court 
of the State of New York for Kings County, for entry in the above re- 
manded cause in Queens County, (a) striking the appearance which 
aforesaid law firm members had filed on behalf of said Russo -Asiatic 
Bank, (b) vacating all proceedings which they had initiated, and (c) re- 
instating the cause, nunc pro tunc, to its status as of November 16th, 
1927, when said law firm members had entered their unauthorized 
appearance, certified copy of said Order being attached hereto as 
Exhibit "C". | 

9. Then on September 23rd, 1935, the Supreme Court for the 
State of New York for Queens County issued Order directing the entry 
of a judgment in favor of said James A. Tillman and against said Russo- 
Asiatic Bank, for $210, 497. 20 for damages for breach of contract, plus 
costs, certified copy of said Order being attached hereto as Exhibit "D". 


On the same date, namely September 23rd, 1935, pursuant to 


aforementioned direction, judgment was entered in the cause in favor 
of said James A. Tillman, and against said Russo-Asiatic Bank, for 
$201, 497. 20, which the Court found was due by it to said James A. 
Tillman, and interest thereon, plus costs, or a total of $210, 675. 05, 
certified copy of said judgment being attached hereto as Exhibit "E". 
When said judgment became final, it was, at the instance of said James 
A. Tillman, executed on September 25th, 1935 upon said deposits held 
by said Guaranty Trust Company and said National City Bank of New 


York for the account of said Russo-Asiatic Bank, which said deposits, 


as already alleged hereinabove, had been levied upon on August 24th, 


1927, pursuant to said warrant of attachment, August 22nd, 1927, 
Exhibit "E” hereto. 

10. On November 16th, 1933, the United States Government 
granted recognition to the Soviet Government of Russia, in connection 
with which there was simultaneously executed the so-called Litvinov 
Assignment, whereby the Soviet Government assigned to the United 
States Government all amounts admitted or found to be due to it under 
Soviet laws, preparatory to final settlement of the claims outstanding 
between the two governments and the claims of their nationals. 
(Section 1641, Title 22, U.S. Code). As the Soviet Government had 
theretofore nationalized the Russian banks, it owned or claimed to own 


deposits carried for the accounts of such banks in the United States, 


including said deposits held in said Guaranty Trust Company and in 
National City Bank of New York for the account of said Russo -Asiatic 
11. Thereafter said Guaranty Trust Company, and said National 
City Bank of New York, refused to honor the aforementioned executions 
of said judgment of September 23rd, 1935, upon said deposits held by 
them for the account of said Russo-Asiatic Bank. In 1939 Congress 
adopted Joint Resolution No. 36 appointing Commissioner for Soviet 
claims in the State Department (53 Stat. 1199), whose functions by Re- 
organization Plan No. 1 of 1954 were transferred to the defendant Com - 
mission. Said Commission then functioned under several acts (64 Stat. 
12; 67 Stat. 306; 69 Stat. 565) providing that '"*** suits for the satis- 
faction of debt claims shall not be instituted, prosecuted, or further 
maintained except in conformity with this section." (22 U.S.C.A. Sec- 


tion 1631g, subs. (i)). 


12. Thereafter and on June 10th, 1936, the Supreme Court of 


the State of New York for Albany County appointed receivers for the 
assets of said Russo-Asiatic Bank found in the State of New York, but 
when they sought to collect such assets in order to discharge the Bank's 
liabilities, the United States Government intervened in opposition, and 
litigation in the United States District Court for the Southern District 

of New York ensued. Eventually the Government agreed to the payment 


of $160, 000. 00 of such assets to said receivers, and on August 26th, 


1953, on settlement of their accounts, they paid $10, 000. 00 therefrom 


upon said judgment to said James A. Tillman, with the approval of 
said Supreme Court. Such sum was the agreed proportion of assets 
in the hands of said receivers applicable to said judgment, leaving the 
full judgment principal and balance of accrued interest as still payable, 
and its payment was made pursuant to Section 977 b of the New York 
Civil Practice Act, subdivisions 16a and 16b, in pertinent part as 
follows: 

"16. Upon settlement of the receiver's account, the Court 

must direct payment in the following order and manner: 

"a, The costs and expenses of the action and of the receiv- 

ership and the commissions and allowances and attorneys' 

fees in connection therewith shall first be paid ****. 

bh, The allowed claims, if any, of creditors with valid 

attachments issued out of any court in the state prior to 

the commencement of an action pursuant to this section, 

shall then be paid in the order of their priority." 

13. Thereafter, on July 12th, 1938 final judgment was entered 
in the Supreme Court for the State of New York for Albany County in 
favor of said receivers of the Russo-Asiatic Bank which provided 


inter alia as follows: 


"Ordered, Adjudged And Decreed, that all persons, firms 


and corporations are hereby forbidden, restrained and en- 
joined from doing or permitting to be done any act or thing 
which might waste the defendant's assets or ee or 
allow or suffer the obtaining of preferences, attachments, 
judgments, garnishments or other liens, or the shaking of 
any levy or other legal process against said defendant, 
Russo Asiatic Bank or interfering with the said Receivers 
in the discharge of their duties as receivers, conservators, 
possessors or liquidators herein." : 

14. By 1955 the United States Government had collected approx- 
imately $9, 000, 000. 00 under said Litvinov Assignment, including the 
approximately $6, 000, 000. 00 which had been held on deposit with said 
Guaranty Trust Company and said National City Bank of New York for 
the account of said Russo-Asiatic Bank, and placed the funds in the 
United States Treasury. Then under Section 302 of Public Law No. 

285, approved August 9th, 1955 (69 Stat. 571; 22 U.S. Code 1641a), 

a Soviet Claims Fund so-called was created in said Treasury, for 
coverage into it of funds collected under said Assignment; and by Sec- 
tion 305 of that Law (69 Stat. 571; 22 U. S. Code 1641d) said Foreign 
Claims Settlement Commission of the United States was directed to 


receive and determine in accordance with substantive law, including 
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applicable international law, for certification to said Treasury for pay- 


ment, the validity and amounts of: 


(1) claims of nationals of the United States against a 


Russian national originally accruing in favor of a national 
of the United States with respect to which a judgment was 
entered in, or a warrant of attachment issued from, any 
court of the United States or of a State of the United States 
in favor of a national of the United States, with which judg- 
ment or warrant of attachment a lien was obtained by a 
national of the United States, prior to November 16, 1933, 
upon any property in the United States which has been taken, 
collected, recovered, or liquidated by the Government of 
the United States pursuant to the Litvinov Assignment. 
Awards under this paragraph shall not exceed the proceeds 
of such property as may have been subject to the lien of the 
judgment oriattachment; nor, in the event that such proceeds 
are less than the aggregate amount of all valid claims so 
related to the same property, exceed an amount equal to 
the proportion which each such claim bears to the total 
amount of such proceeds; and 

(2) claims, arising prior to November 16, 1933, of 


nationals of the United States against the Soviet Government. 
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Aforesaid Section 305 also provided that any judgment entered 


in any Court of the United States or of a State of the United States was 
to be binding upon said Commission in its determination (in the manner 
as above provided) of any issue which was determined by the Court in 


which the judgment was entered. | 
15. Thereafter and on March 22nd, 1956, plaintiff herein as 

Administratrix of the Estate of said James A. Tillman, ‘Deceased, 
filed claim for $200, 497. 20 with said Foreign Claims Settlement Com- 
mission, predicated on legal rights derived from said attachment of 
August 22nd, 1927 (Exhibit 'B") and levies made thereupder and from 
said judgment September 23rd, 1935 (Exhibit "E"), and its execution 
upon said deposits with said Guaranty Trust Company and with said 
National City Bank of New York. However, on November 14th, 1956, 
after a hearing, the Commission denied the claim on the following 
ground: | 

"It would appear to be properly inferable that at least 
a portion of the claim that was the basis for securing the 
warrant of attachment and which ultimately resulted in this 
judgment of $210, 675.05 for Tillman, did not originally 
accrue in favor of Tillman. If so, was Tillman's assign- 
or:(s) a national (s) of the United States as required by the 


statute? The present state of the record does not permit 
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a definitive answer. Inasmuch as the claimant has failed to 

sustain the burden of proof with respect to the essential re- 

quirement of the statute that the claim must have originally 
accrued in favor of a national of the United States, the claim 
must be and is hereby denied." 

16. Thereafter and on December 19th, 1957, plaintiff herein 
filed application with said Commission for a reopening of the consider- 
ation of her claim; and for leave to present, without prejudice, proof 
relating to the original accrual of the claim to said James A. Tillman, 
her late husband, but such application was denied on January 24th, 
1958, and administrative remedies open to plaintiff were thereby ex- 
hausted. 

17. Under the laws of the State of New York, the lien created 
upon said deposits by said attachment, August 22nd, 1927, and levies 
made pursuant thereto (Exhibit "B"), remained in force during the pen- 
dency of the proceedings in which the attachment was issued, and when 
said judgment was entered on September 23rd, 1935 (Exhibit "E"), it 
became merged in the attachment. In granting the warrant of attach- 
ment (Exhibit "B"), and directing the entry of the judgment (Exhibit 


"D"), the Supreme Court of the State of New York gave consideration 


to the claims of said James A. Tillman in the manner prescribed by 


the laws of that State, and found them proper, legal, and substantiated. 
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Through the issuance of said attachment (Exhibit "B"), : and the levies 
made pursuant thereto (Exhibit "B"), and the entry of said judgment 
(Exhibit "E"), and its execution upon said deposits, said James A. 
Tillman obtained a valid lien thereupon in the amount of $210, 675. 05, 
which was prior to any lien to any United States national against said 
deposits, and which constituted a property right to said James A. Till- 
man recognized and protected under the Constitution and laws of the 
United States. Accordingly, the United States took over said deposits 
burdened with aforesaid lien to said James A. Tillman. 

18. By its said decision November 14th, 1956, | said Foreign 
Claims Settlement Commission held in effect that under said Section 
305 of said Public Law No. 285 it was empowered to : 

(a) Consider and determine the force and effect of proceedings 
in the Supreme Court of the State of New York, although Articles II 
and III of the Constitution of the United States provide for the separa- 
tion of the judicial and executive functions of the Government, and do 
not permit review of acts of the judicial department by officers of the 
executive department; | 

(b) Re-examine the validity and degree of applicability of an 
attachment lien and a judgment lien procured in proceedings in the 
Supreme Court of the State of New York, although under Section 1, 


Article IV of the Constitution of the United States, fui! faith and credit 


14 


must be given in each State to the acts, records and judicial proceed- 


ings of every other State, and the United States Courts and administrat- 


ive agencies must give to judgment of State Courts the same full faith 
| 


and credit which the Courts of one State are obliged to give to the judg- 
ments of Courts of other States; 

(c) Ignore an attachment issued in proceedings in the Supreme 
Court of the State of New York, and a final judgment entered therein, 
and to deprive plaintiff of property rights which had vested in said 
James A. Tillman by said attachment and judgment, although Amend- 
ment 5 of the Constitution of the United States provides that no person 
shall be deprived of property without due process of law, or private 
property taken for public use without just compensation; 

(d) Release and discharge the assets of said Russo-Asiatic 
Bank from the effect of said attachment and judgment liens, and to 
apply such assets to satisfying the claims of junior lienors and unse- 
cured claimants, although said Amendment 5 provides that no person 
is to be deprived of property without due process of law, or private 
property taken without just compensation for public use or for the 
satisfaction of private claims. 

WHEREFORE, plaintiff prays for a judgment declaring 

(1) Whether under said Public Law No. 285, said Foreign Claims 


Settlement Commission is empowered to make determinations as set 
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forth in subsections (a), (b), (c) and (d) of Paragraph 18 hereinabove; 


(2) Whether if said Commission is so empowered under said 
Public Law, the latter, or any part thereof, is in conflict with Articles 
II, IIL or V of the Constitution of the United States, or of Amendment 
5 thereto, and therefore unconstitutional; | 

(3) Whether if said Commission is so empowered under said 
Public Law, and the latter is not in conflict with the Constitution of the 
United States, the United States Government is liable to plaintiff for 
such portion of said deposits for the account of said Russo -Asiatic 
Bank which, burdened with said attachment and judgment liens, possessed 
by the United States Government under said Litvinov Assignment, and 
placed in the United States Treasury, were not thereafter distributed 
to her pursuant to the provisons of said Public Law; ! 


(4) Any other rights herein to plaintiff, and any other legal 


relations of the parties. 


/s/ Lena S. Tillman 
Lena S. Tillman, Administratrix 
of the Estate of James A. 
Tillman, Deceased 
| Plaintiff 


Filed Oct. 13, 1958 Harry M. Hull, Clerk 


Exhibit "A" 


THE PEOPLE OF THE STATE OF NEW YORK, 


TO ALL ‘TO WHOM THESE PRESENTS SHALL COME OR 
MAY CONCERN: 


This is to certify that on the 19th day of April, 1950 
LETTERS OF ADMINISTRATION of all and singular tne Goods, 
Chattels and Credits of JAMES A. ‘TILLMAN a/k/a JACOB TILLBANK 
late of tae City of New Rochelle, deceased, Intestate were duly granted 
and issued by the Surrogate of the County of Westchester to 
LENA S. TILLMAN 
and that the same are still valid and in full force. 
Dated, Attested and Sealed August 11th, 1958. 
Hon. John J. Dillon, Surrogate of Westcnester County. 
x ok e KX 
Filed Oct. 13, 1958 Harry M. Hull, Clerk 
Exhibit "B" 
CERTIFICATE 
I, H. WILLIAM KEHL, Under Sheriff of the City of New York 
in charge of the New York County Division, hereby certify that the 
records of my office show that on August 23, 1927 the then Sheriff of 
the County of New York received the original and a copy of the warrant 


of attachment issued in the action then pending in the Supreme Court, 
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Queens County, in which James A. Tillman was plaintiff and Russo- 
Asiatic Bank the defendant; photostat of the copy of said warrant is 
hereto annexed. | 

The said original warrant was entered in the books of the 
Sheriff on August 23, 1927 as item No. 24410. On August 24, 1927, 
levies were made under the said warrant of attachment by the Deputy 
Sheriff on the indebtedness of the Guaranty Trust Company of New 
York, at 140 Broadway, New York, N.Y., and of the National City 
Bank of New York, at 55 Wall Street, New York, N. Y. , to said Russo- 
Asiatic Bank. : 


Dated: September 8, 1958. /s/ H. William Kehl 
~ - Under Sheriff 


* * * k & | 
THE PEOPLE OF THE STATE OF NEW YORK. 
To the Sheriff of any County of New York - GREETING: 

WHEREAS an application has been made to the J udge granting 
this warrant by JAMES A. TILLMAN, Plaintiff for a Warrant of 
Attachment against the property of RUSSO-ASIATIC BANK, Defendant 
in an action in the Supreme Court, Queens County and it appearing by 
complaint and affidavits to the satisfaction of the Judge granting this 
warrant that one of the causes of action specified in Sec. 902 of the 
Civil Practice Act exists against the defendant to recover a sum of 


| 
money only to wit: the sum of one hundred eighty eight thousand four 
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hundred eight dollars, as damages for breaches of contracts other 
than the contracts to marry and on negotiable instruments, and the 
affidavit showing that said RUSSO-ASIATIC BANK is a foreign corpo- 
ration, and the plaintiff having also given the undertaking required by 
law: 

NOW YOU ARE HEREBY COMMANDED, to attach and safely 
keep, so much of the property within your County, which the defendant 
RUSSO-ASIATIC BANK has, or wnich he may have, at any time before 
final judgment in the action, as will satisfy plaintiff demand of 
$188, 408.00 dollars, together with costs and expenses, and that you 
proceed hereon in the manner required of you by law. 

WITNESS: Honorable CHARLES J. DRUHAN, one of the Justices 
of the Supreme Court at Brooklyn, N. Y. this 22 day of August in the 


year one thousand nine nundred and twenty-seven. 


BORRIS M. KOMAR, Attorney C. J. DRUHAN 
Justice of the Supreme Court 
of the State of New York 


Filed Oct, 13, 1958 Harry M. Hull, Clerk 
Exhibit "C" 


At a Special Term Part I of the Supreme 
Court of the State of New York, held in 
and for Kings County, at the Court House 
thereof, Borough Hall, Brooklyn, New 
York, on the 13th day of July, 1935. 


PRESENT: 
HON. THOMAS J. CUFF, Justice. 


JAMES A. TILLMAN, 
Plaintiff, 


-against- 


RUSSO-ASIATIC BANK, 
Defendant. 


Plaintiff having made a motion for an order striking out the 
general appearance of Messrs. Evarts, Choate, Sherman & Leon, for 
the defendant Russo-Asiatic Bank and vacating all the proceedings 
initiated herein by said Messrs. Evarts, Choate, Shemian & Leon and 
reinstating this action nunc pro tunc to the same status on which it was 
on November 16, 1927 when said Messrs. Evarts, Choate, Sherman & 
Leon erroneously entered said appearance, and for such other, further 
and different relief, and said motion having duly come on to be heard, 

NOW, on reading and filing the notice of motion dated March 18, 
1935, the affidavits of Borris M. Komar, sworn to on March 18, 1935, 
March 25, 1935 and June 6, 1935, with due proof of service thereof, in 
support of said motion, and the affidavits of Maurice Leon, sworn to 
on March 25, 1935 and June 11, 1935, in opposition thereto, and after 
hearing Borris M. Komar, Esq., attorney for the plaintiff, in support 


of the motion, and Maurice Leon, Esq., of counsel for Messrs. Evarts, 


Choate, Sherman & Leon, in opposition thereto, and due deliberation 
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having been had thereon, and upon filing the opinion of the Court herein, 
NOW, on motion of BORRIS M. KOMAR, attorney for the plain- 


tiff, it is 


ORDERED that the motion be and the same hereby is granted; 


and it is further 

ORDERED that the appearance of Messrs. Evarts, Choate, 
Sherman & Leon be and the same hereby is stricken out as unauthorized 
by the defendant Russo-Asiatic Bank nunc pro tunc as of November 16, 
1927; and it is further 

ORDERED that the ex parte order of Mr. Justice Lewis made 
and entered in the office of the Clerk of the County of Queens on April 
28, 1933 vacating the warrant of attachment and levy thereunder pro- 
cured by Messrs. Evarts, Choate, Sherman & Leon, as alleged attor- 
neys for Russo-Asiatic Bank, be and the same hereby is vacated and 
set aside; and it is further 

ORDERED that the judgment made and entered herein in the 
office of the Clerk of the County of Queens on January 19, 1933, dis- 
missing the first and third causes of action herein procured by Messrs. 
Evarts, Choate, Sherman & Leon, as alleged attorneys for Russo- 
Asiatic Bank, be and the same hereby is vacated and set aside; and it 


is further 
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ORDERED that the order of Mr. Justice Lockwood made and 
entered in the office of the Clerk of the County of Queens on January 
12, 1933 appointing Leon G. Godley, Esq., as Referee to take proof 
as to the foreign law as to the second cause of action herein upon the 
ground that it is barred by the Russian statute of limitations, procured 
by Messrs. Evarts, Choate, Sherman & Leon, as alleged attorneys 
for Russo-Asiatic Bank, be and the same hereby is vacated and set 
aside. 

Enter, in Queens Co. 


Cuff 
J. S.C. 


Granted July 13, 1935 
John N. Harmon 
Clerk 


x * * * * 


Filed Oct. 13, 1958 Harry M. Hull, Clerk 


Exhibit "D" 


At a Special Term Part II of the 
Supreme Court of the! State of New 
York in and for the County of Kings, 
at the Court House thereof, Jorale- 
mon Street, Borough of Brooklyn, 
City of New York, on the 20th day 
of September, 1935 _ 


PRESENT: 
HON. PHILIP A. BRENNAN, 
Justice. 


JAMES A. TILLMAN, 
Plaintiff, 


-against- 


RUSSO-ASIATIC BANK, 
Defendant. 


An application having been made to the above Court for a judg- 


ment pursuant to Section 493 of the Civil Practice Act and General Rule 


of Practice No. 192, 

AND, the summons and complaint, the papers upon which the 
warrant of attachment was granted herein, the order for service of the 
summons upon defendant by publication and all the papers upon which 
the same was granted, all of the aforesaid having been heretofore filed, 
and upon the affidavit of Borris M. Komar, sworn to on September 19, 
1935, the affidavit'of Paul J. Blundy, sworn to September 17, 1935, 
with an exhibit thereto attached, the affidavit of Charles Faske, sworn 
to November 1, 1927 and the affidavit of Erna Junker, sworn to Novem- 
ber 4, 1927, and the Court having taken proof of the causes of the 
action set forth in 'the complaint by testimony of James A. Tillman, 
Michael P. Kosolapov, Nicholas P. Izmailov and Serge S. Stadnikoff 
and the exhibits by them produced and annexed to their depositions, and 
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having examined the plaintiff on oath respecting any payments to the 
plaintiff by anyone for his use or account of his demand. 

AND it appearing to the satisfaction of the Court that the de- 
fendant is a non-resident foreign corporation, and that it was duly 
served by publication, and that said service is complete, and that said 
defendant failed to appear or answer the summons herein, and it is 
now in default, and that a warrant of attachment was duly granted in 
the above entitled action, and had been duly levied on the property of 
the defendant Russo-Asiatic Bank, consisting of indebtedness due to it 
from The National City Bank of New York and Guaranty Trust Company 
of New York, domestic banking corporations, and that the description 
of the property of the defendant Russo-Asiatic Bank so attached and the 
value thereof are duly set forth in the foregoing proof and the affidavits 
submitted to the Court, and that due and sufficient proof of the causes 
of action set forth in the complaint was made before the Court, and that 
no payments whatsoever were made to the plaintiff or to anyone in his 
behalf by the defendant on account of the plaintiff's demands and that 
the causes of action set forth in the complaint are to recover a sum of 
money only, and the Court having fixed the damages of the plaintiff in 
the sum of $210, 497. 20. 2 

NOW, on motion of Borris M. Komar, attorney for the plaintiff, 
it is 


ORDERED that the clerk of the County of Queens be and he 


hereby is directed to enter a judgment by default in favor of the 
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plaintiff James A. Tillman and against the defendant Russo-Asiatic 
Bank, in the sum of $210, 497.20, plus the costs of this action to be 
taxed according to the statutes and laws therefore provided, and that 
plaintiff shall have execution therefor. 

E N TER in Queens County 


P.A.B., 
J. S. C. 


Granted 
SEPT 21, 1935 


JOHN N. HARMON 
Clerk 


* * * * 
Filed Oct. 13, 1958 Harry M. Hull, Clerk 
Exhibit "E" 
SUPREME COURT : QUEENS COUNTY 


JAMES A. TILLMAN, 
Plaintiff, 


-against - 


RUSSO-ASIATIC BANK, 
Defendant. 


Judgment entered the 23 day of September, 1935. 

The summons herein having been duly served upon the defendant 
by publication, and the warrant of attachment herein having been levied 
upon the property of the defendant within the State of New York, and the 


Court having stricken out the appearance of Messrs. Evarts, Choate, 
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Sherman and Leon, as unauthorized by the defendant, and more than 
twenty days having elapsed and the defendant having failed to appear or 
move with regard to the summons herein, and no extension of time 
having been granted to it by the plaintiff and no order having been 
served on the plaintiff or his attorney granting to the defendant any 
extension of time to appear or answer herein, and the said defendant 
now being in default, and the Court having directed that a judgment be 
entered in favor of the plaintiff James A. Tillman and against the de- 
fendant Russo-Asiatic Bank, by an order made and entered in the office 
of the Clerk of Queens County on the 23 day of September, 1935, in the 
sum of $210, 497. 20; | 


Now, on motion of Borris M. Komar, attorney for the plaintiff, 


it is 

ADJUDGED AND DECREED that plaintiff J ames A. Tillman do 
recover of the defendant Russo-Asiatic Bank the sum of $210, 497. 20, 
the amount found due by the Court from defendant to plaintiff and inter - 
est thereon, together with the sum of $177.85, as taxed, amounting to 
$210, 675.05, and that the plaintiff have execution therefor. 


JENKIN R. HOCKERT 
Clerk. 


Judgment signed and entered Sept. 23rd 1935 at 12:30 p.m. 
/ a Jenkins R. Hockert 


x * *&* *& * 


Filed Dec. 19, 1958 Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LENA S. TILLMAN Administratrix 
of the Estate of JAMES A. TILLMAN 
Deceased, 
Plaintiff, 


Vv. 


ROBERT B. ANDERSON, Secretary of 
the Treasury, et al., 
Defendants. 


ANSWER 
Come now the defendants by their attorney, the United States 
Attorney, and answer the complaint of plaintiff as follows: 
First Defense 
This Court lacks jurisdiction over the subject matter herein. 
Second Defense 


The complaint fails to state a claim upon which relief may be 
granted. 


Third Defense 
This Court lacks jurisdiction to grant the relief requested. 
Fourth Defense 


The decision of defendant, Foreign Claims Settlement Commis- 


sion, is not subject to judicial review. 


Fifth Defense : 

Responding specifically to the numbered panne nie of the com- 
plaint, the defendants aver: : 

1. Paragraph 1 of the complaint is denied. 

2. Paragraph 2 of the complaint is admitted except that 
defendants lack sufficient information to form a belief as to the alle- 
gation that plaintiff is currently the Administratrix of the Estate of 
James A. Tillman. : 

3. Paragraph 3 is admitted. | 

4. The citizenship of James A. Tillman and Lena Tillman as 
alleged and the death of the former in 1950 are admitted; defendants 
lack sufficient information to form a belief as to the remaining allega- 
tions of paragraph 4. ! 

5. Defendants admit that the Guaranty Trust Company and the 
National City Bank of New York had deposits allegedly for the account 
of the Russo-Asiatic Bank, but defendants lack sufficient information to 
form a belief as to the amount of said deposits; defendants lack informa- 
tion sufficient to form a belief as to the accuracy or truth of all the 
remaining allegations in paragraph 5. 

6. Defendants lack information sufficient to form a belief as to 


the accuracy or truth of the allegations in paragraph 6. | 
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7. Defendants lack information sufficient to form a belief as to 
the accuracy or truth of the allegations in paragraph 7. 

8. Defendants lack information sufficient to form a belief as to 
the accuracy or truth of the allegations in paragraph 8. 

9. Defendants lack information sufficient to form a belief as to 
the accuracy or truth of the allegations in paragraph 9. 

10. Paragraph 10 is admitted except for the phrase "under 
Soviet laws, " which is denied. 

11. Defendants lack information sufficient to form a belief as to 
the allegations in the first sentence of paragraph 11 of the complaint; 
defendants admit that functions of the Commissioner under Joint Resolu- 
tion No. 36 (53 Stat. 1199) were transferred to the Commission by Re- 
organization Plan No. 1 of 1954 as alleged in the second sentence, 
although said Joint Resolution No. 36 was itself subsequently repealed 
by P. L. 285, 84th Congress (69 Stat. 575); defendants deny that the 
Commission functions under that statutory provision which is quoted by 


plaintiff in the last sentence of paragraph 11 of the complaint. 


12. Defendants lack information sufficient to form a belief as 


to the accuracy or truth of the allegations in paragraph 12. 

13. Defendants lack information sufficient to form a belief as 
to the accuracy or truth of the allegations in paragraph 13. 

14. Defendants admit the allegations in the first sentence of 
paragraph 14 of the complaint except that the amount collected from the 
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Guaranty Trust Company and the National City Bank is believed to have 
been approximately $4, 368, 000.00 rather than $6, 000, 000. 00; in re- 
spect to the remaining allegations of paragraph 14, these are summa- 
tions and quotations of statutes which defendants are not required to 
answer, but if answer is required, they are denied. : 

15. In respect to the first sentence of paragraph 15 of the com- 
plaint, defendants admit that on March 26, 1956, plaintiff herein as 
Administratrix of the Estate of James A. Tillman filed a claim with 
the Foreign Claims Settlement Commission for an amount including the 
sum of $200, 497.20, and defendants admit that plaintiff asserted in 
said claim that it was based upon an alleged judgment of a Court of the 
State of New York; but defendants lack information sufficient to form a 
belief as to the truth of the facts asserted as the basis of said claim; 
and defendants deny all other allegations in said first actos of para- 
graph 15. Defendants admit that on November 14, 1956, the Commis- 
sion denied plaintiff's claim as alleged in the second sentence of para- 
graph 15 of the complaint but denies that the reason quoted in said 
second sentence as ground for said denial is contained in said decision 
of the Commission dated November 14, 1956, the quoted reason actually 
being part of the Commission's Proposed Decision of August 1, 1956. 

16. Defendants deny that plaintiff filed an application for re- 


| 
opening of her claim as alleged in paragraph 16 but admit that plaintiff 
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filed a request on December 19, 1957, that the final decision of the 
Commission of November 14, 1956, be reviewed and that plaintiff be 
permitted to submit nunc pro tunc "such additional proof as the Com- 
mission will indicate"; defendants admit that said request was denied 
on January 24, 1958. 

17. Defendants lack information to form a belief as to all the 
allegations in paragraph 17 of the complaint except the allegation in the 
final sentence therein which is denied. 

18. Denied. 

WHEREFORE, having answered the complaint, the defendants 
demand judgment together with the costs of this action. 

/s/ Oliver Gasch 
OLIVER GASCH 

United States Attorney 
/s/ Edward P. Troxell 


EDWARD P. TROXELL, Principal 
Assistant U. S. Attorney 


/s/ E. Riley Casey 
E. RILEY CASEY 
Assistant U. S. Attorney 


/s/ Thomas H. McGrail 
THOMAS H. McGRAIL 
Assistant U. S. Attorney 


Attorneys for Defendants. 


* 
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Filed Feb. 25, 1959 Harry M. Hull, Clerk | | 
DEFENDANTS’ MOTION TO DISMISS oR, 
IN THE ALTERNATIVE, 
FOR SUMMARY JUDGMENT 

Come now the defendants by their attorney, the United States 
Attorney, and move this Court to dismiss the complaint herein for the 
reason that the Court lacks jurisdiction over the subject matter, or, 
in the alternative, for summary judgment for the reason that no mater- 
ial issue of fact exists and defendants are entitled to judgment asa 
matter of law. : 

In support of this motion, defendants attach hereto a memorandum 
of points and authorities and defendant's exhibits 1, 2 and 3 consisting 
respectively of the Proposed Decision dated August 1, 1956, the Order 


dated October 9, 1956, and the Final Decision dated November 14, 1956, 


of the Foreign Claims Settlement Commission of the United States in the 


matter referred to in the complaint herein. 


/s/ Oliver Gasch 
OLIVER GASCH 
United States Attorney 


/s/ Edward P. Troxell 
EDWARD P, TROXELL, Principal 
Assistant United States Attorney 

| 


/s/ E. Riley Casey 
E. RILEY CASEY — 
Assistant United States Attorney 


/s/ Thomas H. McGrail 
THOMAS H. McGRAIL 
Assistant United States Attorney 


* * 
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Filed Feb. 25, 1959 Harry M. Hull, Clerk 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 
WASHINGTON 25, D. C. 


In the Matter of the Claim of 
Estate of JAMES A. TILLMAN, deceased 
by LENA S. TILLMAN, Administratrix Claim No. SOV-40, 783 
160 Remington Place 
New Rochelle, New York Decision No. : SOV-5 


Under the International Claims Settlement 
Act of 1949, as amended 


Counsel for Claimant: 
BORRIS M. KOMAR, Esquire 
36 West 44th Street 
New York 18, New York 
PROPOSED DECISION OF THE COMMISSION 
This is a claim, under section 305 of the International Claims 
Settlement Act of 1949, as amended, for the following: 
* (1) Judgment dated September 21, 1935 $200, 497. 20 
(2) Russian currency 1, 500, 000 rubles) 


(3) Russian bonds 184, 420 rubles) 538, 961. 24 
Total $739, 458. 44 


plus "interest claimed on all these 
above amounts to date." 


* Claimant states' that $10, 000 has been received in partial satisfaction 
of this judgment which was originally for $210, 497.20; however, evi- 
dence in the file shows this judgment was for $210, 675. 05. 
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Section 305(c) of the aforesaid Act provides that the Commission 
shall give preference to the disposition of claims which come within the 
purview of section 305(a)(1) of the Act. Section 305(a)(1) requires that 
(a) the claim be that of a national of the United States against a Russian 
national as defined in section 301(7) of the Act, (b) the iaim originally 
accrued in favor of a national of the United States, and © a judgment 
or attachment lien was obtained by a national of the United States, prior 
to November 16, 1933, upon property in the United States which has 
been taken, collected, recovered or liquidated by the Government of 
the United States pursuant to the Litvinov Assignment. ! 

It is obvious that the part of the claim described in items (2) 
and (3) of the first paragraph hereof do not come within the purview of 
section 305(a)(1) but consideration will now be given as to whether the 
judgment described in item (1) of the said paragraph does come within 


the ambit of this section. 
In response to the request of the Commission for certain docu- 
mentary evidence, the claimant has advanced the contention that in 
granting the judgment the New York court determined both the validity 
and amount of the claims of James A. Tillman and that inasmuch as 
section 305(b) of the Act provides that any judgment shall be binding 


upon the Commission in its determination of any issue which was 


determined by the court in which the judgment was entered, the 
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Commission cannot review either the validity or the amounts of the 
Tillman claims. 

The evidence requested by the Commission is believed to be 
pertinent with respect to the issue of the original accrual of the claim 
in favor of a national of the United States. The record as presently 
constituted does not reveal that such issue was before the court which 
rendered the judgment, or, if it were, the determination with respect 
thereto. In any event the contention is not material inasmuch as sec- 
tion 305(b) must be read in context with section 305(a)(1). When so 
read it is manifest that it is not’the judgment lien which is the founda- 
tion of the claim before the Commission inasmuch as the judgment was 
not obtained before November 16, 1933. The claimant must, perforce, 
rely on the theory that an attachment lien was obtained before the 
pertinent date. 

The record, as presented, does not establish the factual pattern 
of the claim. However, from other data before the Commission, the 


chronology would appear as follows: James A. Tillman began an 


action against the Russo-Asiatic Bank on August 24,1927. He procured 


from the New York Supreme Court, Queens County, a warrant of 
attachment and caused a levy to be made upon the debt due from 
Guaranty Trust Company to Russo-Asiatic Bank. The original com- 


plaint set forth three causes of action, the plaintiff, Tillman, claiming 
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as assignee in the second and third causes of action. Plaintiff being a 
citizen of the United States and the defendant a Russian corporation, 
the action was, on defendants’ motion, removed to the United States 
District Court for the Eastern District of New York. While the action 
was pending, the District Court, on June 26, 1928, made an order 
vacating the warrant of attachment and all levies meal thereunder. 
This order was made upon the consent of the attorneys for the respec- 
tive parties in open court that the warrant of attachment be vacated. 
After severance of the third cause of action a judgment in favor of 
defendant Russo-Asiatic Bank on the first and second causes was 


rendered by the District Court. 


Tillman appealed to the Circuit Court of Appeals for the Second 


Circuit. With respect to the first cause of action which arose out of 
the failure of defendant Russo-Asiatic Bank to pay a 72, 000 rubles 
check drawn by Tillman on his 114, 000 rubles account, the Circuit 
Court affirmed the judgment in favor of defendant. Bowers with 
respect to the second cause of action wherein Tillman was the assignee 
of one Fajans to whom Russo-Asiatic had delivered a 100, 000 rubles 
draft directed to its office in Novorossiysk, Russia, and which was not 
paid, the judgment was reversed on the ground that the District Court 
was without jurisdiction, with direction to the District Court to remand 


the second cause of action to the Supreme Court of the State of New 
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York. Tillman v. Russo-Asiatic Bank, 51 F 2d 1023 (2d Cir. 1931), 
cert. denied, 285 U. S. 539, 52S. Ct. 312, 76 L. Ed. 932 (1932). 
On April 28, 1933, on motion of defendant Russo-Asiatic Bank 


an ex parte order'was granted by Special Term which vacated and set 


aside nunc pro tunc as of June 26, 1928 the warrant of attachment of 
August 27, 1927 and all levies made thereunder. Plaintiff Tillman's 
motion to set aside the ex parte order was denied and the denial was 
affirmed. 240 App. Div. 895 (1933). The order of the Appellate Divi- 
sion of the Supreme Court in the second judicial department, entered 
November 3, 1933, was affirmed on March 13, 1934. The Court of 
Appeals commented that the effect of the ex parte order at Special Term 
was merely to create a notation on the record of valid action taken by 
the Federal Court on June 26, 1928. 264N. Y. 467 (1934). 

On July.13, 1935 the Supreme Court of Kings County entered an 
order striking out the appearance of defendant Russo-Asiatic Bank's 
attorney, nunc pro tunc, as of November 26, 1927, and vacating the 
state court order which had vacated the warrant of attachment. 

On September 23, 1935 Tillman obtained a default judgment in the 
Supreme Court, Queens County, for $210, 675.05. 

It would appear to be properly inferable that at least a portion 
of the claim that was the basis for securing the warrant of attachment 


and which ultimately resulted in this judgment of $210, 675.05 for 
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Tillman, did not originally accrue in favor of Tillman. : If s0, was 
Tillman's assignor(s) a national(s) of the United States as required by 
the statute? The present state of the record does not permit a defini- 
tive answer. 

Inasmuch as the claimant has failed to sustain the burden of 
proof with respect to the essential requirement of the statute that the 
claim must have originally accrued in favor of a national of the United 
States, the claim must be and is hereby denied. However, it must be 
emphasized that such denial does not, either expressly or impliedly, 
settle the issue in regard to that provision of section 305(a)(1) which 
requires that a judgment or attachment lien be obtained, prior to 
November 16, 1933, by a national of the United States on certain 
property. On the present record the Commission expresses no view 
with respect to this eligibility issue. ! 

This finding is without prejudice to a consideration of all three 
items of the claim as described in the first paragraph hereof under 
section 305(a)(2) of the Act which relates to "claims arising prior to 
November 16, 1933 of nationals of the United States against the Soviet 
Government" and it is ordered that such a determination be made as 
soon hereafter as may be practicable. ! 

Dated at Washington, D.C. ! 


AUGUST 1, 1956 /s/ WHITNEY GILLILLAND 
Whitney Gillilland, Chairman 


/s/ PEARL CARTER PACE 
Pearl Carter Pace, Commissioner 


/s/ HENRY J. CLAY 
Henry J. Clay, Commissioner 


* * * * * 
Filed February 25, 1959 Harry M. Hull, Clerk 
Exhibit No. 2 


ORDER OF THE COMMISSION 


On August 1, 1956, the Commission issued a Proposed Decision 


herein denying the above-entitled claim under Section 305(a)(1) of the 


International Claims Settlement Act of 1949, 1/ as amended by Public 


/ 


Law 285, 84th Congress, approved August 9, 1955, 2, without prejudice 


to consideration of the claim under Section 305(a)(2) of the above Act. 
Such denial was issued on the ground that claimant failed to sustain the 
burden of proof with respect to that part of the statute requiring that 
such claim originally accrue in favor of a United States national. 

A General Notice of the Proposed Decision herein was posted 
on the bulletin board of the Commission for at least thirty days as re- 
quired by Section 531. 5(c) of the Regulations of the Commission. 

Objections were filed on behalf of the claimant, and a hearing 


was duly held on September 13, 1956. It is contended by the claimant 


1/ 64 Stat. 12, 22 U.S.C.A. § 1621-27 (1952). 
2/ 69 Stat. 562, 22 U. S.C.A. § 1621-41 (Supp. 1955). 
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that the Commission was in error in concluding that it must determine 
whether the claim originally accrued in favor of a national of the United 
States and that the above statute limited the Commission's jurisdiction 
to ascertaining ". . . whether the attachment or judgment was obtained 
prior to November 16, 1933, and obtained in favor of the person who 
was then a national of the United States." (Underscoring supplied). 

The claimant also contends that the claim originally accrued when the 
attachment or judgment lien was obtained. 

Section 305(a)(1) of the Act confers jurisdiction upon this Com- 
mission to "receive and determine in accordance with applicable sub- 
stantive law, including international law. . . claims of nationals of 
the United States against a Russian national originally accruing in favor 
of a national of the United States With respect to which a judgment was 
entered in, or a warrant of attachment issued from, any court of the 
United States or of a State of the United States in favor of a national of 
the United States, with which judgment or warrant of attachment a lien 
was obtained by a national of the United States, prior to November 16, 
1933, upon any property in the United States which has been taken, col- 
lected, recovered, or liquidated by the Government of the United States 
pursuant to the Litvinov Assignment."" (Underscoring supplied. ) 

In view of the above mandate, the Commission does not agree 


that it is sufficient that such lien was obtained in favor of a United States 
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national. It is true that the statute requires that the lien be obtained 

in favor of a United States national. However, the Commission is of 

the opinion that the statute also requires that the claim originally accrue 
in favor of a United States national. Such claim does not arise at the 
time the lien is obtained. It arises when the cause of action arose. . - 
in contract cases at the time of the breach and in tort cases at the time 
of injury. 

It is also contended by the claimant that in granting the judgment 
the New York Court determined the validity and amount of the claim and 
that by virtue of the provisions of Section 305(b) of the Act the Commis- 
sion is precluded from reviewing the validity or the amount of the claim. 


It is the Commission's view that Section 305(a)(1) of the Act 


limits jurisdiction to those claims which, inter alia, originally accrued 


in favor of a United States national. The record as presently constituted 
does not show that the New York Court rendering the above judgment 
determined that the claim arose in favor of a United States national nor 
does the record reveal that such issue was before the court. Accord- 
ingly, the Commission concludes that Section 305(b) does not preclude 
the Commission in the instant claim from determining whether the 
claim originally accrued in favor of a United States national. 

With respect to the acquisition of a lien by a national of the 


United States, as required by Section 305(a)(1) of the Act, it is the 
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opinion of the Commission that inasmuch as a judgment lien was not 
obtained prior to November 16, 1933, the claimant must establish that 
a valid attachment lien was obtained by a national of the United States 
prior to November 16, 1933. The evidence now of record does not 
permit a definitive determination of this issue. 

IT IS ORDERED, that unless the claimant asa within ten days 
from the receipt of this Order, sustain the burden of proving that the 
claim originally arose, in whole or in part, in favor of a national of 
the United States, and that a valid attachment lien was obtained prior 
to November 16, 1933, the Commission shall, by the issuance ofa 
Final Decision, affirm its Proposed Decision. | 

FOR THE COMMISSION: 
By /s/ WHITNEY GILLILLAND 
Whitney Gillilland, Chairman 
Dated at Washington, D. C. | 


OCTOBER 9, 1956 


* * * * * 
Filed February 25, 1959 Harry M. Hull, Clerk 
Exhibit No. 3 | 


FINAL DECISION 


The Commission issued its Proposed Decision on this claim 
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on August 1, 1956, under Section 305(a)(1) 1/ of the International Claims 


Settlement Act of 1949, as amended, and a certified copy thereof was 
duly served upon the claimant. Pursuant thereto, this claim was 
denied without prejudice to the further consideration thereof under 
Section 305(a)(2) of the Act. Such denial was issued on the ground that 
the claimant had failed to establish, in accordance with the pertinent 
provisions of the Act, that the claim had originally accrued in favor of 
a national of the United States. It was noted in the Proposed Decision 
that the claimant had likewise failed to sustain the burden of proof with 
respect to another requirement under the Act, although requested to do 
so, relating to the issue of whether a lien, based upon a duly issued 
warrant of attachment or judgment, was obtained by a national of the 
United States, prior to November 16, 1933, upon any property in the 
United States which has been taken, collected, recovered, or liquidated 
by the Government of the United States pursuant to the Litvinov Assign- 
ment. However, no determination was made with respect to this issue. 
General notice of the Proposed Decision was posted on the bul- 
letin board of the Commission for at least thirty days as required by 


Section 531. 5(c) of the Regulations of the Commission. 


1/ Public Law 285, 84th Congress, approved August 9, 1955; 69 
Stat. 575. 
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Objections to the Proposed Decision were filed, and a hearing 
was requested which was duly held on September 13, 1956. These 
objections, and the arguments presented at the hearing were fully 
considered. However, since the record was insufficient to permit a 
determination with respect to one issue and did not warrant a favorable 
determination with respect to another, the claimant was afforded a 
final opportunity to submit evidence in these respects. | Pursuant to 
the Order of the Commission, issued on October 9, 1956, a certified 
copy of which was duly served upon the claimant, and which granted 
ten days for the submission of such evidence, the failure to comply 
therewith would form the basis for the issuance of a Final Decision 


affirming the Proposed Decision. 


Within the ten day period, the claimant forwarded a photostatic 


uncertified copy of a warrant of attachment, a letter from the Under 
Sheriff of the City of New York, and an affidavit from the Administratrix 
herein, accompanied by a letter from the claimant's attorney advancing 
further arguments. 

The documents submitted pursuant to the Order of the Commis- 
sion are insufficient to establish that the statutory prerequisites have 
been satisfied. The submission fails to constitute evidence with re- 


spect to the two essential elements of this claim. | 
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Having fully considered the entire record and the contentions 
advanced by and on behalf of the claimant, it is 

ORDERED that the Proposed Decision, dated August 1, 1956, 
be and the same is hereby entered as the Final Decision on this claim. 
Dated at Washington, D. C. 
NOVEMBER 14, 1956 


/s/ WHITNEY GILLILLAND 
Whitney Gillilland, Chairman 


/s/ PEARL CARTER PACE 
Pearl Carter Pace, Commissioner 


/s/ HENRY J. CLAY 
Henry J. Clay, Commissioner 


* * *£* © * 


Filed April 17, 1959 Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
LENA S. TILLMAN 
Administratrix of the Estate of 
JAMES A. TILLMAN, Deceased 
Plaintiff 
vs. 


ROBERT B. ANDERSON 
Secretary of the Treasury, et al. 


Defendants 
Civil Action No. 2581-58 
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MOTION FOR SUMMARY JUDGMENT | 


Comes now the Plaintiff herein, and moves for summary judg- 
ment for the relief prayed for in the Complaint herein. 


Points and Authorities attached. 


/s/ John Wattawa' 
John Wattawa' 
1317 F Street, N. W. 
Washington 4, D. C. 
Attorney for Plaintiff 


/s/ Borris M. Komar 
Borris M. Komar 
36 West 44th Street 
New York 18, N.Y. 
Of Counsel for Plaintiff 


x* * * & * 1 
Filed May 7, 1959 Harry M. Hull, Clerk 
STATE OF NEW YORK) ! 
COUNTY OF NEW YORK rrr | 
BORRIS M. KOMAR, being duly sworn, deposes and says: 
That the following facts are stated on my own personal knowl- 
edge as I was attorney for James A. Tillman in his action against 
Russo-Asiatic Bank and in all subsequent Federal and State actions in 
which said James A. Tillman was a party. | 
On November 16th, 1933 there was a warrant of attachment in 


the sum of $500, 000.00 levied on the assets of Russo-Asiatic Bank with 
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the Guaranty Trust Company of New York and the National City Bank 
of New York, which warrant and the levy thereunder were in full force 
and effect. That warrant and levy were made in the action of Equitable 
Trust Company of New York -v- Russo-Asiatic Bank then pending in 
the Supreme Court, New York County, since January 13th, 1920. 

That warrant and the levy continued until October 7th, 1935 
where a motion was made by the deponent to vacate it. 

In other words, the United States Government took its Roose- 
velt-Litvinov assignment subject to that levy and warrant for $500,000.00. 
The attachment of Tillman for about $188, 408.00 was the next on the 
record with the Sheriff in point of time. Under New York law this prior 
attachment enured for the benefit of Tillman, the next attaching creditor 


(Haebler -v- Myers, 24 Abb. Pr. N.C. 236, 238-9, aff'd. 58 Hun. 179; 


Bachelder -v- Perley, 53 Me. 414, 415-6; Flannigan ~+- Newman, 5 


Colo. App. 245-247). 

Furthermore, on November 16th, 1933, there were three other 
attachments outstanding none of which were discharged and under which 
levies were made on the funds of Russo-Asiatic Bank with Guaranty 
Trust Co. as follows: attachment of Herbert J. Grant levied on March 
13th, 1933 for $537, 515.80; attachment of Jessie C. Millard levied on 
March 28th, 1933, for $2,000, 000.00; attachment of the Estate of Serge 


Friede levied on September 25th, 1933, for $800, 000. 00 (R. 1658). 
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Under sections 960, 961, 681, 680, of New York Civil Practice 
Act, all of these attachments enured for the benefit of Tillman, a prior 
attaching creditor for $188, 408.00 (Lopez -v- Campbell, 163 N.Y. 340, 
349; Gillig -v- Treadwell Co., 148 N.Y. 177; 180-1; Pach -v- Gilbert, 
124 N.Y. 612, 620-1; Wheeler -v- Smith, 11 Barb. 345, 347). 

Finally under New York law the mere entry of an order vacating 
a warrant of attachment does not release the levy on the property held 
by the third parties, such as the two New York banks above mentioned. 


Section 906 of the Civil Practice Act provides in part as to at- 


tachments: 
“The said warrant however, notwithstanding the 
failure of the plaintiff so to file, or any other defect 


or omission in the granting or issuance thereof o r levy 
thereunder, shall be and remain valid as to each person 


holding property subject to attachment of, or indebted 

to the defendant, on whom a certified copy of the warrant 
of attachment is served, as hereinafter in section nine 
hundred and seventeen provided, until an order vacating 


or modifying the same shall have been duly made and 
entered, and a certified copy thereof with notice of 
a ea as | 


entry, served upon such person." 
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No certified copy of an order obtained in the Federal Court by 
the unauthorized attorneys of the Russo-Asiatic Bank was ever served 
on the Guaranty Trust Company or the National City Bank. 

When Tillman's warrant and levy were reinstated by the Supreme 
Court of New York for Queens County the funds of the Russo-Asiatic 
Bank were still held by the Guaranty Trust Company and the National 
City Bank, were still subject to his attachment and his levy, were 
thereafter subjected to a further levy and attachment under Tillman's 
execution on September 23rd, 1935 and these funds remained in New 
York subject to these levies until 1948 when paid over to the U. S. 
Treasury. 

Under New York law the attachment lien stands as a security 
for the ultimate judgment. On the recovery of the judgment in 1935 


Tillman's lien related back to 1927, the time of the levy. (Prahl Con- 


struction Corporation -v- Jeffs, 126; Misc. 802, 804; Fielman -v- 


Brunner, 2 Hun. 354, 357; Thacher -v- Bancroft, 15 Abb. Pr. 243, 


249; Yale -v- Demick, 20 How. Pr. 430, 435) 


/s/ BORRIS M. KOMAR 
Sworn to before me this 
6th day of May, 1959. 
LOUIS CHERNOW, Notary Public 
State of New York No. 31-5680600 


Qualified in New York County 
Commission Expires March 30, 1960 
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* * *£ *£ * 


Filed May 14, 1959 Harry M. Hull, Clerk 


ORDER 


Upon consideration of the motion of the Defendants, Robert B. 
Anderson, Secretary of the Treasury; Whitney Gilliland, Chairman, 
Pearl Carter Pace, Commissioner, and Robert L. Kunzig, Commis- 
sioner, Foreign Claims Settlement Commission of the United States, 
to dismiss or, in the alternative, for summary judgment, and of the 
motion of the Plaintiff for summary judgment and in further considera- 
tion of the points and authorities in support of and in opposition to the 
said motions, and after argument in open court and the Court finding 
that Section 305 of Public Law 285 of the 84th Congress, 1st Session, 
an Act to Amend the International Claims Settlement Act of 1949, as 
amended, and for other purposes (69 Stat. 572), is constitutional, it 
is by the Court this 14th day of May, 1959, i 

ORDERED, that the motion of the Defendants to dismiss be and 
the same hereby is granted on the ground that the Court lacks jurisdic- 
tion over the subject matter of the cause; and it is : 

FURTHER ORDERED, that the motion of the Plaintiff for sum- 
mary judgment be and the same hereby is denied, and that the complaint 
filed herein be and the same hereby is dismissed. : 

/s/ JOHN J. SIRICA 
JUDGE | 
SEEN: 
/s/ John Wattawa 


JOHN WATTAWA 
Attorney for Plaintiff 


Filed June 5, 1959 Harry M. Hull, Clerk 


NOTICE OF APPEAL 


Notice is hereby given this 5th day of June, 1959, that Plaintiff 
Lena S. Tillman, Administratrix, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of 


this Court entered on the 14th day of May, 1959, in favor of Defendants 


against said plaintiff, granting Defendants' motion to dismiss the Com- 


plaint herein, and denying plaintiff's motion for summary judgment. 


/s/ JOHN WATTAWA 
Attorney for Plaintiff 


DOCKET ENTRIES 


CIVIL DOCKET 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Number 2581-58 
ACTION FOR 
DECLARATORY JUDGMENT 


PARTIES 


LENA S. TILLMAN, Adminis- 
tratrix of the Estate of 
James A. Tillman, deceased 


Vv. 


ROBERT B. ANDERSON, Sec- 
retary of the Treasury 


WHITNEY GILLILAND, Chair- 
man 


PEARL CARTER PACE, Com- 
missioner 


ROBERT L. KUNZIG, Com- 
missioner of the Foreign 
Claims Settlement Commission 
of the United States 


ATTORNEYS 


John Wattawa : 
1317 F Street, N. W. 


William Arnold 

Dept. of Justice 

Oliver Gasch, Edward 

P. Troxell, E. Riley 
Casey, Thomas H. McGrail 
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PROCEEDINGS 


Deposit for cost by 

Complaint, appearance, Exhibit A, B, C, D, E, #1-4 ser. 
10-14-58 filed 

Summons, copies (4) and copies (4) of Complaint issued 
U.S. Atty. ser. 10-14-58; Atty. ser. 10-16-58 

Answer of Defts. to complaint; c/m 12-19-58; App. 
Oliver Gasch, Edward P. Troxell, E. Riley Casey, 
Thomas H. McGrail filed 

CALENDARED (N) 


Motion of defts. to dismiss, or in the alternative for 
summary judgment; c/m 2-25-59; P & A; Exhibits 
1, 2,3; M.C. filed 

Stipulation of counsel for pltf. and defts. extending time 
to file opposition to motion to dismiss, etc., to and 
including 3-27-59 _ filed 

Stipulation extending to and including 4-17-59 time for 
pltff. to file opposition to defts. motion to dismiss 
filed 

Opposition of pltf. to motion to dismiss or in the alter- 
native for summary judgment; c/m 4-17-59 _ filed 

Motion of pltf. for summary judgment; c/m 4-17-59; 
P&A; Exhibit "A"; M.C. 4-17-59 filed 

Opposition of defts. to motion for summary judgment; 
c/m 4-30-59 filed 

Affidavit (Unsealed by Notary) of Borris M. Komar. filed 

Appearance of William Arnold as counsel for defts. 
N/AC. filed 

Order granting defts. motion to dismiss and denying pltfs. 
motion for summary judgment. (WN) Sirica, J. 

Notice of appeal by pltf.; copy mailed to John F. O'Doyle; 
deposit by John Wattawa, $5.00. filed 

Designation of record on appeal noted 6-5-59; c/m 6-5-59 
filed. 

Cost bond on appeal of pitf.; in amt. of $250.00 with Aetna 
Insurance Company, Approved (Fiat) Letts, C. J. 
Record on Appeal delivered to U.S.C.A. deposit by John 

Wattawa 95¢. filed 
Receipt from U.S.C. A. for original papers. filed 


